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PREFACE. 


T is matter of astonishment, not only to 
the commercial world but to mankind in 
general, that a legal Directory, in matters of 
Trade and Commerce, has not hitherto been 
Pen; as every trader is more or less regu- 
ated by a variety of statutes and adjudica- 
tions. A work of this kind is now, however, 
more essentially necessary than it has ever been, 
from the number of additional Acts of Par- 
liament, which almost annually pass, respect- 
ing the regulation of commercial affairs, or 
laying some new impost on certain commo. 
dities and manufactures. The man of busi- 
ness certainly stands in need of unerring in- 
formation upon what so materially concerns 
him, to caution him against the danger, and 
direct him in the government of his commer- 
cial concerns, | pe 
No apology can be required by the Reader 
for furnishing him with the Law and Custom 
of Merchants, respecting Bank Bills, Bills of 
Exchange, Promissory Notts and Drafts; 
especially as many singular and important 
decisions have lately taken place on several 
of those heads, of which those in the affairs 
of Livesy, Hargrave, and Co. form no unin- 
teresting part. 
On the Law of Bankrupts, it is presumed, 
the trader, (whether an assignee, debtor, 
ba creditor, 


% 


creditor, or bankrupt) will find ample infor- 
mation in thislittle volume, in every stage of 
the commission, from the striking of the 
docket, to the allowance of the certificate. 
Arbitrations frequently prevent suits, and 
the enormous expences which inevitably at- 
tend them: great attention has therefore a 
directed to render that subject perfectly un- 
derstood. 5 
Several new statutes have passed the legis- 
lature for the regulation of Auctioneers, and 
some singular adjudications have taken place, 
in order to prevent their abuses: two, in par- 
ticular, were given in the Court of King's- 
Bench, where Lord Kenyon then presided; 
the first declares, that a bidder may retract 
his bidding at any time before the hammer 1s 
down, and the other prohibits the Auctioneer 
from the use of exaggeration, but at his peri]. 
The Law for and against Carriers, includ- 
ing an important determination in the case 
of Garside v. the Proprietors of the Trent and 
Mersey Navigation, and that of Burton v. 
Bolton, will, it is presumed, be found highly 
useful. | 
Without dwelling upon theparticular heads 
in this Treatise respecting Commercial Law, 
it may not be improper to add, that among 
them are contained, Laws respecting Debtor 
and Creditor, Insurance, Buying and Selling, 
Usury, and such other ber are as more 
immediately relate to Trade, Commerce, and 
Manufactures. R's 
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General PRELIMINARY OBSERVATIONS, zeceſſary to 


be known and attended to by PERSONS IN BUSINESS. 


Y the 14 G. 3. c. 42. No tender of payment in Legal 
filver money, exceeding 251. at one time, is a tender ol 
ſufficient tender in law for more than its value by 
weight, at five ſhillings and two-pence per ounce, 

Only ſilver and gold coin are proper coin. Braſs Copper. 
or copper are not within this denomination. 1 Hazy. 

I 

"Ha no perſon is obliged to take in payment any 
money which is not lawful metal, that is, of filver _ 
and gold. 2 Inft. 577. Except for ſums under fix- 
pence. 1 H. H. 195. 

But it has been recently decided, viz. in Hi lary Bank 
term, 1790, that bank notes are money, and there- 2 
fore a proper tender in payment, in the caſe of within 
Wright againſt Reed. Mingay obtained a rule to ſhew >. 
cauie why the annuity deeds in this cafe ſhould not Ge. ah 
be delivered up to be cancelled, on the ground that 26. 
the true conſideration was not ſet forth in the memo- 
rial: part of the conſideration was in money, and the 
reſt in bank notes of the bank of England, whereas the 
whole conſideration was deſcribed as money in the 
memorial. Erſiize now ſhe ved cauſe, and ſaid that 
bank notes had always been confidered as money; 
they are ſo in the caſe of tenders. Lord Kenyon, Ch. 

J. Bank notes are confidered as money to many pur- 


5 1 poſes: 
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poſes : it was fo held by lord Mansfield and the court, 
in Miller v. Race. Aſburſt, J. The annuity act was 
paſſed for the purpoſe of guarding againſt fictitious 
conſiderations : but it cannot be contended that the 
payment in this caſe is within the miſchief which 
that ſtatute intended to remedy. Bank notes are 
money to all intents, and in this inſtance were taken 
as ſuch. Buller, J. This court has never yet deter- 
mined-that a tender of bank notes is at all events a 
ood tender: but if they have been offered, and no 
objection has been made on that account, this court 
has conſidered it to be a good tender; and very pro- 
perly io, for bank notes paſs in the world as cath. 
In a cafe on the other ſide of the hall, the lord chan- 
cellor once ſuggeſted a doubt whether theſe kind of 
notes were money ; but here we have always been 
8 inclined to conſider them as ſuch, though the queſ- 
tion has never yet been directly determined. By the 

- court: Rule diſcharged. Duraf. and Eaſt. 3, 554. 

Timeof If a tender of money be made at any time before 


aki * 0 . „ 4 , 
tender the day expires, it is a good tender. Co. Lit. 202. 


More It a tender is made of more than is due, the per- 
_ '> ſon to whom it is tendered ought to take out what 


belongs to him. 5 Rep. 115. | 

Tenderin Tf a tender be made in bags, without ſhewing or 
__ telling it, it is good, if it can be proved that there 
: was the ſum to be tendered. Id. | 

Church- By the 9 G. 3. c. 37. / 7. It any church-warden 


wardens or overſeer of the poor, or any perſon authorized by | 


ayingthe ,. | f 
poor in him, ſhall make any payments to the poor in any baſe 


baſe or counterteit money; one juſtice, on complaint, 
* may ſummon the offender, and, on his non- appear- 
ance, or confeſſion, or proof, by the oath of one 
witneſs, may adjudge him to forfeit not leſs than 10s. 

nor more than 208. to be levied by diſtreſs, and ap- 

plied to the uſe of any poor perſon or perſons of the 

pariſh or place reſpectively, as the juſtice ſhall ap- 

| int. ; 
Having I talſe or clipt money be found in a man's hands ; 
falſe if he be ſuſpicious, he may be arreſted till he 


money in 


o 


©; * © poſſeſſion, | have 
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babe found his warrant. 3 Ist. 18. Hale's Pl. 21. 


1 Hat. 43. 
. Any perſon to whom any filver money ſhall be . | 
tendered, any piece whereof ſhall be diminiſhed, money, 
otherwiſe than by Teaſonable wearing, or that by the whatts 
ſtamp, - impreſſion, colour, or weight thereof, he wer mo 
ſhall ſuſpect to be counterfeit, may cut, break, or 
deface ſuch piece; and if any piece ſo cut, broken, 
or defaced, ſhall appear to be a counterfeit, the per- 
fon tendering it ſhall bear the loſs of it; but if it 
ſhall be found of due weight, and appears to be law- 
fol money, the perſon who cut, broke, or defaced 
it, ſhall receive it at the rate it was coined for: and 
if any queſtion ariſe, whether the piece ſo cut be 
counterfeit or not, it ſhall be determined by the 
next juſtice of the peace or chief magiſtrate in a cor- 
poration. & 10 W. c. 21. , 1. 3 ent 

And by the 13 G. 3. c. 71. If any perſon to whom Faiſe gold 
any gold money ſhall be tendered, any piece whe lay 
ſhall be diminiſhed otherwiſe than by reaſonable with. 
wearing; or that by the ſtamp, impreſſion, colour, 
or weight thereof, he ſhall ſuſpect to be counterfeit, 
he may cut, break, or deface ſuch piece: and if 
any piece ſo cut, broken, ot defaced, ſhall: appear | 
to have been diminiſhed otherwiſe than by reaſonable Pc 
wearing, or counterfeit, the perſon tendering it nal! 2 
bear the loſs of it ; but if it ſhall be of due weight, 425 
and appears to be lawful money, the perſon who cut, 
broke, or defaced it, ſhall receive it at the rate it 5 
was coined for : and it any queſtion ſhall ariſe whe- 
ther the piece ſo cut or defaced be counterteit or di- 
miniſhed, it ſhall be determined by the mayor or 
other head officer in a corporation, and elſewhefe 
by one juſtice inhabiting near where ſuch tender 
was made. 9.85 

If a man be unlawfully detained in any manner, it Unlawful 
is falſe impriſonment, and confiderable damages are degaen 
recoverable ; for the law very much favours liberty. impriſon- 
2 Inſt. 46. . . 
Re B 2 By 


8 
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Adulte- By the 12 C. 2. c. 25. Adulteration of wine, either 
wines by the merchant or vintner, is puniſhable. 


Stoppage - A taylor, or other artificer, may detain a garment, | 


&c. till payment is made for his labour. 

Seducing Seducing and tranſporting artificers to go and 

za" en ſettle abroad, is ſeverely puniſhable, by 5 G. c. 27. 
IS G. 3. c. u . 3. 4. 37. 2 G. 3. c. 60. 423 G. 3. 
c. 13. and 25 G. 3. c. 67. 

Bond. If no time is limited in a bond for the payment of 
the money, it is due immediately, and payable on 
demand. 1 Brozonl. 33. 

Bond of And if a bond be of twenty years ſtanding, and 

20 years no demand be proved thereon, or good caule of fo 


5' long forbearance ſhewn to the court: upon pleading 


ſolvit ad diem, it thall be intended paid. Mod. 


Caſ. 22. 
n- broker, or employing any other to act under him as 
ſuch, within the city of London, muſt be regularly 
admitted by the mayor and aldermen. 
Combi- Combinations among victuallers, &c. to raiſe the 
nations. 
6. c. 1 ;. 
Or among tradeſmen for the advance of their 


goods. 12 Adod. Rep. 248. 


Or among artificers ta raiſe the price of labour. 
2 & 3 Ea. 6. c. 15. 


A conſpiracy of the journeymen in any trade is il- 


legal, though the matter about which they conſpired 
is lawful for them, or any of them to do, if they 
had not conſpired to do it. 8 Mod. Rep. 10. 
com- _ Compounding informations upon penal ſtatutes, 
pounding ſubjects the offender to a forfeiture of 101. to ſtand in 
— the pillory two hours, and to be for ever diſabled to 
ue upon any popular or penal ſtature, 28 Elix. 
Ede T3675. 
Noiſe in A perſon making a great noiſe in the night, to the 
 thenght. qiſturbance of the neighbourhood, is fineable. 
I Stra. 704. 85 | 


An 


Brokers By the 6 Ann. c. 16. Every perſon acting as a 


price of proviſions, are ſeverely puniſhable. 2 & 3 


— 2 — — þ N 
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An executor, or adminiſtrator, ſhould bury the Executor 
dead in a manner ſuitable to the eſtate he leaves; but — 
if he be extravagant, it ſhall only be prejudicial to 
himſelf, not to the, creditors or legatees. 1 Salk. 
296. Godolph. p. 2. c. 26. 
Funeral expences are allowed, previous to all 
other debts and charges. 3 Fuſt. 102. v5 
In payment of the debts of the deceaſed, the exe - Priority = 
cutor or adminiſtrator muſt obſerve the rules of pri- 9 paying 
ority ; otherwiſe, on a deficiency of aſſets, if he pays 5 
thoſe of a lower degree firſt, he muſt anſwer the 
higher out of his own eſtate. Ventto. Off. Ex. c. 12, 
The order is, 
1. Debts due to the king. 1 Ard. 129. . 
2. Money due for poor's rates, and for letters to 
the poſt- office. 17 G. 2. c. 38. 9 An. c. 10. 
3. Debts of record, as judgments, ſtatutes, and 
recognizances. 4 Rep. 60. Cro. Car. 363. 
4. Debts due on ſpecial contract; as for rent upon 
bonds, covenants, and the like. Wente. Off. Ex. 
6. 1 | | 
5. Debts on fimple contracts; as promiſſory notes, 
verbal promiſes, ſervants' wages, &c. 14. 
If a fire happens in a ſtreet, a man may juſtify In cafe 
* pulling down the wall or houſe of another perſon to of fre. 
prevent its ſpreading. Bac. Elem. K. 5. 
An inn-keeper is not bound to reccive a horſe, un- 1nn- 
leſs the maſter lodge there, nor is he bound to fur- Keepers. 
niſh his gueſts with proviſions unleſs paid for before- 5 
hand, for he need not truſt. 1 Haw. 225. | | 
By the 5 Eliz. c. 4. Such labourers and artificers Leaving 
as leave or deſert their work unfiniſhed, are puniſh- Bork un- 
able bv the juſtices. "Os 
By the cuſtom of London, a tenant at will, under Warning 
the yearly rent of forty ſhillings, ſhall have a quar- in Lon- 
ter's warning ; and paying above forty ſhillings, wy 
ſhall have half. a- year's warning. 2 Siderf. 20. 
If a man borrow, or bire, a horſe, or cart, or Borrow- 
any other thing that may be uſed and delivered ing or 
again, and uſe it for the purpoſe, and in the man- 
| ner 


* 


3 Every Tradeſman his own Lawyer. 


ner intended, and ir is injured or deſtroyed without 
his default, the owner ſhall bear the loſs ; bur if it is 
uted otherwiſe than according to the lending, then 
the borrawer or hirer ſhall be chargeable. Noy's 
Max. 91. 
Limit. By the 21 Fac. 1. c. 16. Actions upon the caſe, 
| ion except for ſlander; actions of account, except 
where it is an account current between merchants ; 
actions of debt, except upon bond; actions of deti- 
nue, trover, treſpaſs, and replevin, muſt be brought 
within /ix years of the cauſe of action; otherwiſe the 
plaintiff cannot recover. F 
Actions of aſſault, battery, wounding, or impri- 
ſonment, muſt be brought within four years. Id. 
Actions for words {poken in defamation, mult be 
brought within two years. Id. i 
But an acknowledgment of the debt, after the 
P commencement of an action, takes it out of the ſta- 
tute of limitations. 2 Burr. 1099. 
Where a perſon bas expended his own money for 
the uſe of another, at his requeſt, the law img lies a 
promiſe of re- payment. Carth. 446. 
What isa A month in law is a lunar month of twenty-eight 
Jaw: in days, unleſs otherwiſe expreſicd ; therefore a leaſe 
for twelve months is only forty-eight: weeks; but a 
leaſe for a !welvemonin is good for the whole rent. 
6 Rep. 62. 3 Burr. 1455. 
Wilk. Written wills, where there is no Jena of nds; X 
' need no witneſs of their publication ; though the 
ſafer way is to have witnefles. Godolp. p. 1. 0. 21. 
- Gilb. Rep. 260. | 
Will A teſtament of chattels, or perſonal property, 
wrong written in the teſtator's own hand, though it has nei- 
s. ther his name nor his ſeal to it, nor witneſſes preſent 
at its publication, is good; provided the hand- 
writing be clearly and ſufficiently proved. 1d. | 
Leaving The neceſſity of leaving the heir a, ſhilling, or 
* tilting, ſame expreſs legacy, is 2 groundleſs ' vulgar error. 
2 Black. Com. 503. 
Wiineſs As every witnels ſwears to depoſe the whole truth, 
N he is not to conceal any part of what he knows, 
truth. | | | whether 
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whether he be interrogate to that paint or not. 
3 Blackſt. Com. 372. 

Books of account, or ſhop-booki: may be given What 
in evidence, if the ſervant who was accuſtomed to evidence. 
make the entries is dead; but his hand- writing muſt 
be proved. 2 Salk. 690. 1 Lad. Raym. 732 - 

If a porter who carries out goods for his maſter, Porter 
enters the delivery in a book and ſigns ĩt, and after- dr bak. 
wards dies; upon proof of his hand-writing the 
book ſhall be admitted good evidence of delivery. 

1 Salk. 28 5. 

But by the 7 J. I. c. 12. Theſe proofs are only ad- 
mitted in ſuch tranſactions as happened within one 
year of the action; except in caſes between merchant 
and merchant, merchant and tradeſman, and tradeſ- 
man and tradeſman, for any thing within the com- 
paſs of their reſpective trades and merchandize. 

But if the ſervant be living, he may only have re- 
courſe to ſhop-books, &c. to refreſh his memory. 

3 Bleckft. Com. 368. 

Though a ſhop-book is not evidence for a tradeſ- 
man, it is good evidence againſt him, or for a 
ſtranger. - 1 Lad. Raym. 745. 

By the 26 G. 3. c. 57. Bonds and deeds expcoted Bonds 
in the Eaſt- Indies, when the ſubſcribing witneſſes 2 
reſide there, are made evidence in Great Britain, on ladies. 
proof of the Wr cs. of the parties and of the 


witneſſes. 


Compariſon of iand- writings is evidence in | civil, compari- 
but not in criminal caſes. Gil. Lacy. of Ev. 54. dena 

By the 31 G. 2. c. 10. No ſeaman on board any of Arreſting 
his majeſty s ſhips, can be arreſted for any debt, eamen. 
unleſs it be ſhewn to amount to twenty pounds. 

But by the mutiny acts, a ſoldier may be arreſted 
for a debt of ten pounds. 

Suitors, witneſſes, and other perſons neceſſarily Suitors, 
attending any courts of record upon buſineſs, are 2 


not to be arreſted during their actual attendance; courts. 


which includes their neceſſary coming and return- 


ng: 3 Blackft. Com. 289. 3 
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Con- I a contingent legacy be left to any one, as when 

9 he attains, or if he attains the age of twenty-one 

years, and he dies before that time, it is a lapſed le- 
gacy. 1 Burr. 327. 

A legacy o be paid when he attains the age of 

twenty-one ycars, is a veſted legacy ; and it he dies 

before that time, his repreſentatives ſhall have it. 


Id. But this is reſtricted to perſonal eſtate. 


6 * 


14 


muſt be bound by deed indented. 
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Apprentices, 


N apprentice muſt be retained by the name of 
an apprentice expreſsly, otherwiſe he is no ap- 
prentice, though he be bound. Dall. c. 58. 


A perſon cannot be bound an apprentice without Bing 


deed. 1 Salk. 66. 5 


And by the 5 of Eljz. c. 4. ſ. 25. an apprentice ſuch deed 
indented. 
In the caſe of Smith and Birch, M. 1 G 2. an ac- 
tion was brought againſt the defendant for enticing 
away, and detaining the plaintiff's apprentice. Upon © 


evidence it appeared, though the written inſtrunient 


began with the words This Indenture, &c. the parch- 
ment in fact was not indented, but was a deed poll; 


the plaintiff was therefore non-ſuited. 1. Seff. Ca. 


222. e : 
But, by the 31 G. 2. c. 11. the apprentice may 


gain a ſettlement under ſuch writing, though it be 


not indented. 

And, as an apprentice can only be bound by In Lan- 
deed, ſo is it neceſſary, according to the cuſtom 2 = 7 
{ome places, that ſuch deed or indenture be inrol- beinrol- * 


led: As in London, if the indentures be not inrol- led. 


led before the chamberlain within a year, upon a 
petition to the mayor and aldermen, 8c. a ſcire facias 


mall iſſue to the maſter, to ſhew cauſe why not in- 
rolled; and, if it was through the maſter's default, 


C the 


All in- 
dentures 
to be ac- 
cording 
to fiat. 5 
Eliz. 


Apprentices, 


the apprentice may ſue out his indentures, and be 
diſcharged; otherwiſe, if through the fault of the 


apprentice ; as, if he would not come and preſent 


himſelf before the chamberlain, &c. for it cannot be 
inrolled, unleſs the apprentice be in court, and ac- 
knowledges | it. 2 Rol. Rep. 405. 1 Mod. 271. 

But it has been held, that this cuſtom! does not 
extend to one bound apprentice to a waterman, 
under 21 years of age; for the company of water- 
men are but a voluntary ſociety, and being free of 
that does not make them free of London. 
6 Mod. 6g. | 

By the 5 Eliz. c. 4. /. 29, 41. All indentures, co- 
venants, promiſes, and bargains for having or tak- 
ing apprentices, otherwiſe than by the ſtatute of. 5 
Eliz. ſhall be clearly void in law to all intents and 
purpoſes, and every perſon that ſhall take any 
prentice, contrary to the ſaid act, ſhall forfeit rol. 
half to the king, and half to him who ſhall ſue in 
the ſeſſions, or other court of record; or, if it is in a 
town corporate, then to the uſe of ſuch town as by 
the charter. 3% 

By the ſeveral ſtamp- acts, the binding (except of 
pariſh apprentices) ſhall be on a 6s. ſtamp; and the - 
ſame ſhall not be given in evidence in any court till 
It be ſtamped, and the duty paid. 

And by the 8 Ann. c. g. /. 32. beſides ſuch ſtamps 
and duties, the duty * 6d. ſnall be paid for every 
205, of every ſum of gol. or under; and 15. for every 
205. of every ſum above 521. given with any appren- 
tice; and in the ſame Proportion for greater or leſ- 
ſer ſums. 


And by the ſame act, /. 45, if any thing, not 


being' money, ſhall be given with ſuch apprentice, 


the duties ſhall be eſtimated from the value thereof. 


en on. the day of the execution thereof, the maſter 


But this ſhall not extend to any pariſh apprentice, 
or any apprentice put out by a public charity. /. 40. 
And it the full ſum ſhall not be inſerted in the in- 
denture in words at length, and if it ſhall not bear 


ſhall 


Apptentites, — 2 
Hall forfeit double; half to the king, and half with 
full coſts to him who ſhall ſue. /, 35. | 

Such indentures, within the bills of mortality, 
ſhall be brought to the head office to be ſtamped, and 
the duty thereon ſhall be paid within one month after 
date. % 3 | £56: 

And in other places the ſaid indentures ſhall be Inden- 
brought either to the head office within the bills of Mes , 
mortality, or to a collector of the ſtamp duties out be ftamp- 
of the ſaid limits; in two months after date, and the ed in the 
duties thereupon ſhall be paid; and the indenture uh 
ſtamped; if it be at the head office ; otherwiſe ſuch without, 


collector ſhall indorſe on the indenture a receipt for 


the duties in words at length, and ſubſcribe his name 


thereto. T 37. | 

Within fifty miles of the limits of the bills of mor- 
tality, the indenture fhall within three months after 
date, and elſewhere within fix months, be brought 
to the head office to be ſtamped. ſ. 38. 

And all ſuch indentures not having therein inſerted 
the full ſum directly or indirectly given, and where- 
upon the duties ſhall not be paid, or which ſhall not 
be ſtamped within the time limited, ſhall be void. 
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Alſo by the ſame ſtatute, / 43. no ſuch indenture Oath to 
ſhall be given in evidence, unleſs the party on whoſe be taken 


behalf the ſame ſhall be given in evidence, do firſt 2 
make oath, that, to the beſt of his knowledge, the value 
ſum therein inſerted was really and truly all that was Swen. 
directly or indire&ly to be given with ſuch ap- 
prentice. | 15 
And. by the 9 An: c. 21. / 66. the maſter who Forfeit- 
ſhall neglect to pay the duties within the time limit- ure oa 
ed, ſhall forfeit 501. half to the king, and half with mender 
full coſts to him who ſhall ſue. FM duty. 
Further, if the maſter ſhall negle& to pay the 
ſame, as aforeſaid, he ſhall, beſides all other penal- 
ties, forfeit double duty. 18 G. 2. c. 22. /. 23. 24. 
But if any maſter who has forfeited the double 
duty, ſhall pay the — and tender the indenture 
1 | 2 to 


16. : | Apprentices. 
to be ſtamped, within two years after the determi” 
nation of the apprenticeſhip, and before ſuit has beer 


commenced for the penalties, the indenture ſhall be 
valid, and the penalties diſcharged. 20 G. 2. c. 45. 


Further And by the ſame ſtatute, /. 6. and 7. if, after the 
curec- | maſter ſhall have fortcited the double duty, the ap- 
neglectof Prentice ſhal), in the preſence of, or by writing un- 
payment. der his hand and ſeal, in the preſence of one wit- 
nels, require his maſter to pay the ſame, and the 
maſter ſhall not pay the fame in three months, and 
fuch apprentice ſhall at any tume within two years 
after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch 
payment, demand of his maſter double the ſum con- 
tracted for in the indenture, and, if not paid in three 
months after, may recover the ſame by action at law, 
with full coſts. And the apprentice, immediately 
after payment of the ſaid double duties (if his ap- 
prenticeſhip ſhall not be then expired) and ſignify- 
ing by writing under his hand, that he deſires to be 
diſcharged from his apprenticeſhip, ſhall be diſ- | 
charged accordingly, and ſhall have the ſame benefit 
of the time he has ſerved, as he would have had in, 
caſe he had been aſſigned, or turned over to a nec 
maſter. - 

Allo where any proſecution ſhall be commenced 
againſt the maſter for the penalries, if the apprentice 
thall pay the double duty, at any time within two 
years after the end of his apprenticeſhip, he may 
thereupon exerciſe his trade, and the indenture ſhall 
be valid, and may be given in evidence. /. 8. 
Cham- And by the 5 G. 3. c. 46. it is enacted, that every 
a chamberlain and other proper officer of every city 
enter - and corporate town, and company, where any 
names of clerk, apprentice, or fervant, obtains his freedom 
eppret- by ſervitude, ſhall enter in a book to be kept for that 
na book. Purpoſe, the names of all ſuch clerks, apprentices, 

or ſervants, as ſhall be put out within the juriſdiction 
of ſuch city, &c. and the names and places of _ 


* 
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of the maſters or miſtreſſes, and of the ſums of mo⸗ 
ney given or contracted for, and the trade or profeſ- 
ſion which they are to learn; and the date of the in- 
dentures ; on pain of 20/. half to the king, and half 
to him who ſhall ſue in _ court of record, with 
full coſts. ſ. 18.414. . 
And by the ſame act, 5 19. all printed indentures Memas 
ſhall have the following memorandum printed under 4 big, 
the ſame: The indenture, covenant, article, or ſerted _ 
* contract, muſt bear date the day it is exccuted ; 1 
* and what money, or other thing, is given or con- 
© tra&ed for with the clerk or apprentice, muſt be 
* inſerted in words at length, and the duty paid to 
*© the ſtamp- office, if in London, or within the 
© weekly bills of mortality, within one month after 
*© the execution; and if in the country, and out of 
the ſaid bills of mortality, within two months, to . 
a diſtributor of the ſtamps or his ſubſtitute ; other- 
wiſe the indenture will be void, the maſter or 
miſtreſs forfeit 5ol. and another penalty, and the 
apprentice be diſabled to follow his trade, or to 
be made free.” And any printer, ftationer, 'or 
other perſon, who ſhall ſell. or cauſe to be fold any 
ſuch indenture, not having ſuch memorandum print- 
ed under the fame, ſhall forfeit ol. in like manner. 
N. B. For relief of thoſe who may have omitted 


66 
146 
cc 
66 
cc 
«c 


to pay the duties above-mentioned, or to inſert the 


ſaid ſums in words at full length, an indemnifying 
clauſe is inſerted in ſome act of parliament almoſt 
every year; extending the time for rendering obe- 
dience to ſeveral penal clauſes. 

By the ſeveral ſtamp acts, inſtead * a ſtamp duty . 
of 6s. which is required on other indentures of ap- © uy . 
prenticeſhip, the indenture for binding a poor ap- — 
prentice muſt be on a ſixpenny ſtamped piece of es. 
paper or parchment; and ſuch indenture is exempt- 
ed from the additional ſtamps and duties for money 


given with the apprentice. 


By the cuſtom of Loudon, a kamm of London may Cuſtom 


turn over his apprentice to another maſter being a Lon- 


freeman; 
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freeman; and ſuch ſecond maſter ſhall have the farts 
benefit of the apprentice's covenants, as the appren- 
tice ſhall of the covenants on the ſide of the maſter, 
as if he had. been ny bound to him. March. 

| 3. 1 Keb. 2 50. 
Juſtices The juſtices of the peace may diſcharge an ap- 
— prentice, not only on default of the maſter, but alſo 
apprenti- On his own default; but it has been holden, that 
dee, their juriſdiction herein extends only to ſuch appren- 
: tices as were bound to trades within the ſtatute, and 
were compellable by them to ſerve; for that in ſuch 
caſe it is but reaſonable that the contracts, which 


were made by their authority, ſhould be diſſolved 


£3 


by the ſame power; but that they cannot diſcharge 


any voluntary agreements made between me parties. 
Wan 471. 
Money In the chancery, ex parte Sandby. Jan. 2. 1745, 
refunded the petition ſet forth that the petitioner was on the 
bank. tenth of January, 1744, bound apprentice for ſeven 
ruptcy. years to Muri a bookſeller at York, and the ſum of 
Sol. was given with him; but, as Ward was declared 
a bankrupt in July following, and quitted the buſi- 
neſs of a bookſeller, the peritioner prayed, that on 
deducting 10!. out of the 8cl. for his board with the 
bankrupt during the ſix months he lived with him, 
the aſſignecs ſhould be ordered to pay him 7ol. out 
of the effects of the bankrupt : but the lord chancel- 
lor Hardwicke, after ſome deliberation, ordered the 
petitioner to be admitted only as a creditor for ol. 
I Atkyis. 149. 
Retund. An apprentice being ill uſed brought his bill: it 
ing mo- was decreed that the maſter ſhould deliver up his in- 
mY dentures, and a bond of 100/. for his honeſty, and 
repay part of the money given with the apprentice, 
with full coſts ; the apprentice having before had a 
verdict in the lord mayor's court, and the maſter 
ordered to provide a new maſter, which he refuſed 
to do. Fin. Rep. 124. 
An apothecary turned away his apprentice for neg- 


lüigence and miſdemeanors laid to his charge; the 
| c 


4s 
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> | 
4 
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3 * oath to one juſtice. where he ſhall reſide, who ſhall 


Apprentices, | 

the court decreed the maſter to refund $01, of the 
money he had with him; and the rather becauſe the 
indentures were not inrolled, ſo as the matter was 

ot properly cognizable before the chamberlain af 
43 5 2 Vern. 64. | 1825 

It ſeems pretty clear that when an apprentice quits Maſter 

his maſter's ſeryice, without conſent, that the maſ- — 
ter is entitled to his earnings during ſuch his abſence. oreaticel 
In the caſe of Hill and Allen, in Chancery, Feb. 3, earnings 
1747, the bill was by an apprentice, who, againſt 7 
his maſter's canſent, quitted his ſervice of a thip- 
wright before his time was out, and went on board 
a privateer, which took a confiderable prize: his 
ſhare amounting to 12001. the maſter claimed it. By 
lord Hardwicke: In general, the maſter 1s entitled 
to all that the apprentice ſhall earn ; conſequently if 
he runs away, and goes to a different buſineſs, the 
maſter is entitled at law to all his earnings, and in 
this caſe, his lordſhip ſaid there was nothing in 
equity to relieve, But he ſaid he would ſend the 
caſe to be tried at law, unleſs they would agree to 
compound the matter, which he recommended to 
them, and thought, as the boy's ſhare of the prize 
was ſo very large, the balance ought to be in his fa- 
your, And the maſter agreed to accept 450. 
I Vexey, 83. 


It is alſo provided by the 6 G. 3. c. 25. that, if any Appren- 
apprentice ſhall abſent himſelf from his maſter's — 
ſervice, before the expiration of his apprenticeſhip, himſelf 
he ſhall whenever it ſhall afterwards be required (if m_ 5 
within the ſpace of ſeven years after the expiration the loſs 
of his term) be compelled to ſerve ſuch maſter, for j#zined 
ſo long time as he ſhall have abſented himſelf, or abfence, 
make ſatisfaction to his maſter for the loſs he has 
ſuſtained by ſuch abſence : and, on refuſal to ſerve 


or make ſatisfaction, the maſter may complain upon 


iſſue his warrant for apprehending ſuch apprentice. 
And ſuch juſtice, on hearing the complaint, may 
determine what ſatisfaction ſhall be made to ſuch 
| I 9 ©1 # - ! | — | - - maſter 
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maſter by the apprentice. And if ſuch apprentice 

ſhall not give ſecurity to make ſatisfaction according 

to ſuch determination, ſuch juſtice may commit him 

to the houſe of correction for any time not exceeding 
| three months. | 

Appren= By the 21 H. 8. c. J. if any ſervant to whom any 

goods ſhall by his maſter or miſtreſs be delivered to 
be kept, ſhall go away therewith, to the intent to 
ſealing ſteal the ſame; or, being in his maſter or miſtteſs's 
* ſervice, without his or her affent ſhall embezzle or 
otherwiſe convert the ſame to his own uſe, with hke 
purpoſe to ſteal it, if the ſame be of the value of 
40s. or above, he ſhall be guilty of felony : but this 
not'to extend to apprentices. "a 

But yet a ſervant may be guilty of felony at com- 
mon law, if he tale the goods of his maſter felo- 
niouſly, nay, though they be goods under his 
charge, as a ſhepherd, butler, and the like ; and for 
this he may be indicted at this day as a felon at com- 
mon law: and of this felony at common law, an ap- 
prentice or ſervant under the age of 18 years, may 
be guilty and indicted thereof, x H. H. 667. 

And therefore though this ſtatute exempt an 
prentice, or ſervant under 18, from the pain of felo- 
ny enacted de novo by this ſtatute, namely, where 
goods are actually delivered to him, yet it leaves 
him in the ſame condition as to any felony at com- 
| mon law, as if he were not excepted ; and therefore 

. if a butler or ſhepherd, under the age of 18 years, 
or if an apprentice, take away his maſter's goods felo-; 
uiouſly, without an actual delivery, though they are 
under the value of 4os. he is indictable of felony at 

common law. 1 H. H. 667, 668. ; 1 
ndul- By the 12 Aun. ft. I. c. 7. every perſon who ſhall 

; — © ſteal goods to the value of 40s. out of any dwelling- 

ces under houſe or out-houſe thereto belonging, though ſuch 

75 years houſe, &c, be not broken open, and though no per- 

de. ſon be therein, ſhall be guilty of felony without be- 

nefit of clergy. But this not to extend to appren- 

{ices under fitteen years of age robbing their maſters. 

But 
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But if they are fifteen years of age, they ſhall be 
guilty as other perſons. 1 H. 667. . 
A maſter may lawfully correct and chaſtiſe his ap- 
prentice, for neglect or other miſbehaviour, ſo it be 
done with moderation; though it does not ſeem to 
be lawful for the maſter or miſtreſs to beat any other 
ſervant of full age. Lamb. 127. 1 Black. 428. 
In the caſe of Soam againſt Bowdon and Eyles, M. Money 
30. C. 2. the maſter received with the apprentice re 
250. and died within two. years, the apprentice- hav- maſter's 
ing, during that time, been employed only in infe- death. 
rior affairs. It was decreed, after debts on ſpecialties 
were paid, that the executors repay the 250 l. as a 
debt due on ſimple contract; deduCting after the 
2X rate of 20/.a year for the maintenance of the appren- 
*X tice, during the time he lived with his maſter. Fin. 
Rep. 396. | | 
4 A. placed his ſon clerk to an attorney, and gave 
with him 120/. the maſter agreeing to return 600. 
of the money if he died within a year: the maſter 
was ſick at the time, and of that ſickneſs died with- 


in three weeks. Fefferies, Ch. J. decreed 100 gui- 
neas to be paid back to A. Vern. Rep. 460. Pl. 437. 
In the cafe of Neꝛvoton and Rouſe. | 

If a perſon knows that an apprentice ran away from 
his — and he keeps and employs him, the pro- 


per remedy is to bring an action for ſo much money 
paid to the plaintiff's apprentice, in wrong of the 
>a : per Barnard, Ch. J. Rep. in B. R. E. 2. 
By the cuſtom of London, no perſon whatſoever, Cuſtom 
not being free of the city of London, ſhall by any 4% n. 
colour, way, or mean whatſoever, directly or indi- 
# rectly, by himſelf or any other, keep any ſhop, or 
any other place whatſoever, inward or outward, for 
3 ſhew or putting to ſale of any wares or merchandizes 
& whatſoever, by way of retail, or uſe any trade, oc- 
cupation, myſtery, or hand- craft for hire, gain, or 
ſale, within that city. 8 Rip. 124. | 


D At 
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Realens At common law any perſon might follow what 
— won. lawful trade he pleaſed; which, in many inſtances, 
g was found inconvenient and detrimental to the pub- 
tip. lic, as many perſons exerciſed trades in which they 
had little or no ſkill or experience; therefore to 
prevent ſuch miſchief, and the better to train up 
and enure perſons to labour and induſtry from their 
youth, and thereby make them more ſkilful and ex- 
pert, the flature of 5 Eliz. was made. 11 Co. 53. 
Skin. 133. | 
ot ſerr- By the ftatute above-mentioned, c. . . 31. it is 
ing ſeven enacted, that it ſhall not be lawful for any perſon or 
Vears. perſons to ſet up, occupy, uſe, or exerciſe any craft, 
myſtery, or occupation, now uſed or occupied with- 


% 


have been brought up therein ſeven years at the leaſt 
as an apprentice by this ſtatute ; nor to ſet any per- 
fon on work in ſuch myſtery, art, or occupation, 
except he ſhall have been apprentice as aforeſaid ; 
or elſe, having ſerved as an apprentice as aforelaid, 
ſhall become a journeyman, or hired by the year ; 
on pain of forfeiting 40s. a month, half ro the king, 
and half to him who ſhalt ſue, in the ſeſſions, or 
other court of record: or if it is in a town corporate, 
then to be diſpoſed of as other fines by the charter. 
Formerly it was ſaid the reſtraint ſhall not extend 
further than the words expreſsly direct, and there- 
fore that new arts and myſteries are not within the 
ſtatute. 1 Roll. Rep. 10. 1 Vent. 326, 346. But it 
has been ſince reſolvedſotherwiſe. 2 Ld. Raym. 1410. 
| 1 St. 663. 5 
3 It is alſo enacted by 3 G. 3. c. 8. that all officers, 
officers, Mariners, and ſoldiers, who have been employed in 
ge his majeſty's ſervice, and not deſerted, may exer- 


8 ciſe ſuch trades as they are apt for, in any town or 
place. LT : 

And by 6 and 7 V. c. 17. f. 12. any apprentice 
who ſhall diſcover two offenders guilty of coining, 
lo as they be convicted, ſhall be deemed a freeman, 

1 and may exereiſe his trade as if he had ſerved out his 
| time. | 


> | | The 


in the realm of England or Wales, except he ſhall . 
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The. ſtatute ſays no perſon ſhall je? »p, occapy, &c. Follow. 
except he ball have been brought up therein ſeven years; g 
and it has been reſolved that there is no occaſion for {even 
any actual binding; but that the following a trade 2 
for ſeven years, is a ſufficient qualification within “kent. 
the ſtatute. 1 Salk. 67. 2 Salk. 613. 

So where an action was brought on this ſtatute, 
and, upon not guilty pleaded, it appeared that the 
defendant's father carried on the ſame trade, and 
that the defendant for ſeveral years had been employ- 
ed by his father therein ; and it was held that he 
might lawfully uſe that trade, for that he had been 
a kind of apprentice to it, which was ſufficient to 
ſatisfy che ſtatute. Carth. 163. 

Perſons not having ſerved an apprenticeſhip, and 
following a trade, either as maſter or ſervant, with- 
out any effectual proſecution for ſeven years, may 
continue to follow it without -moleſtation. 2 La. 

Raym. 1179. 2 Wilſ. 168. | | 

And in the caſe of Wallen and Holton, at the aſ- 
ſizes for Berkſhire, T. 33. G. 2. On an information 
againſt the defendant for exercifing the trade of a 
baker contrary to the ſtatute, it appeared in evi- 
dence that he had followed it twelve years, but 
never had been an apprentice, nor ſerved with any 
perſon as ſuch. On a caſe reſerved, baron Adams, 
before whom it was tried, conſulted the eleven 
Judges; who all joined with him in opinion, that 

# exerciling a trade ſeven years, without any proſe- 
. IF cution- with effect, was a ſufficient qualification. 

EZ Blackſtone's Rep. 233. LO | 

So if a man lives with another, who uſes a trade 
which the other is not qualified for uſing, ſeven 
years, he may ſet up the trade as well as if he had 
—_ with one ever ſo well qualified. Caf. in L. and 
Eg. 71. 

M. 26 C. 2 K. and Moor, the defendant was indict- 
ed for uſing the trade of a weaver, not having ſerved 
as an apprentice ſeven years: the evidence was, he 

| ſerved fix as an apprentice, and had fince, as jour- 
D 2 neyman 
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Apprentices, 
neyman in the ſame trade, worked above that time: 
by the court; the ſerving of ſeven years is ſufficient 
either way ; and the defendant was found not guilty. 
3 Heb. 400. 

It has been held, that an indictment againſt two 
or more, for following a joint trade without having 
ferved a ſeven years apprenticeſhip required by thg 
ſtatute, is not good, as it would be abfurd to charge 
them jointly, becauſe the offence of each defendant 
_ from the defect peculiar to himſelf. 1 Kol. 

r. 8. 

But a perſon not brought up to the trade may en- 
ſon not gage in partnerſhip with one who has ſerved an ap- 
—_ prenticeſhip in it, provided that he only ſhares in the 
trade profit or loſs of the buſineſs, and does not actually 
my ve exerciſe the trade. As in the caſe of Reynard and 
apartner, Chaſe, M. 30. G. 2. X e 
Provided he dees not take an active part in the buſineſs, 

Uninter- In the caſe of French and Adams, T. 3 G. 3. it was 
rupieet, determined by the court, and all the judges of Evg- 
of any land at a meeting reſolved, that if any man, as a 
maſter, had exerciſed and followed any trade, with- 


24 


A per- 


trade for 
ſeven 5 EL . . | 
years a Out interruption or impediment for the term of ſeven 


ſufficient years, he was not liable to be ſued or proſecuted on 
| — the ſtatute of 5 Eliz. Alſo if a man has followed 
two or more different trades for the term of ſeven 
years or more, he ſhall not be liable to be proſecuted 
on this ſtatute. 2 Wilſon, 168. | 
And it has long been held that this ſtatute does not 
reſtrain any man from ufing ſeveral trades, ſo as he 
had been apprentice to all; wherefore it indemnifies 
all petty chapmen in little towns and villages, be- 
cauſe their maſters kept the ſame mixed trades there 
before. Carth. 163. 


A perſon 
may uſe 
ſeveral 
trades. 
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7 Of Arbitrations and Awards, 


N arbitrator is a private extraordinary judge be- Whois an 
tween party and party, choſen by their mutual r w 

conſents to determine controverſies between them. 

And arbitrators are ſo called becauſe they have an ar- 

bitrary power; for, if they obſerve the ſubmiſſion, 


and keep within due bounds, their ſentences are de- 
finitive, from which there lies no appeal. Welt. 


Symb. P. 2. S. 21. 1 Rol. Abr. 
Arbitrators, being choſen by the parties, are not Arbitra. 
tied to ſuch formalities of law as judges in other > g. 


caſes are; and yet they have as great power As nal. 


other judges to determine the matters in variance z 


but their determination muſt be certain, and it muſt 
be according to the expreſs condition of the bond 


CU by which the parties ſubmit themſelves to their judg- 


ment. 1 Neſ. Abr. 234. Dyer 356. 
The chancery will not give relief againſt the Excepe 
award of the arbitrators, except it be for corruption, — —. 
&c. and where their award is ſtrictly binding by the tion ap- 


rules of law, the court of equity can decree a per- Pears. 


tormance. Chanc. Rep. 279. 1 Fern. 24. 

Perſons who cannot contract, cannot ſubmit to Of ſub. 
arbitration ; therefore femes covert, perſons com- ag“ 
pled. by threats and impriſonment, perſons pro- tion. 

eſſed in religion, cannot ſubmit. Lerch 27. 

The huſband may ſubmit the chattels he has in 
right of his wife to an award, for he may diſpoſe of 
them. Style 351. 

If the huſband ſubmit to arbitration the chattels 
the wife has as executrix or adminiſtratrix, this ſhall 
bind the wife, becauſe the wife cannot perſonate any 
one without the huſband, during coverture. 21 H. 

77 c. 29. Cro. Jace 447. „ 

If an infant ſubmit to arbitration, he may execute 
gr avoid it at his election, as he may all his other 
| | contracts, 
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contracts. 13 H. 4. 12. 10 H. 6. 26. 5 H. 7. 16 
1 Rol. Abr. 730. ; 

Perſons attainted or outlawed cannot ſubmit to ar- 
bitration, for they have no property, and cannot by 
the law controvert any thing. 3 H. 6. 26. 5 H. 7. 
16. 4 
If one party, and the deputy or attorney of the 

other party ſubmit to an award, this is held good; 
for the act of my deputy is my own act. Dyer 21. 
1 Rol. Abr. 244. 
Whomay Arbitrators are perſons indifferently choſen, to 
wators, determine the matters in controverſy, according to 
their own minds, whether they are matters of law or 
fact: infants, perſons excommunicate, outlawed, 
&c. may be arbitrators ; for every perſon muſt uſe 
his own diſcretion in the choice of his judges, and 
being at liberty to chooſe whom he likes beſt, cannot 
afterwards object the want of honeſty or under- 
ſtanding to them, or that they have not done him 
juſtice. Meſt. Symb. 2 part, ſ. 27. 
Objects All matters of controverſy, either of fact, or of a 
. ae right to things and actions perſonal and uncertain, 
may be ſubmitted to arbitration. 9 Co. 78. | 
So a debt on ſpecialty or record, though certain, 
may be ſubmitted and transferred by an award, a- 
mongft other things, but not by itſelf. 1 Lev. 192. 
But freehold, or inheritance of lands, cannot be 
determined by arbitrament; for a frechold is not 
transferrable from one to another, without livery and 
ſeiſin. Vet, if there be a ſubmiſſion concerning the 
| right, title, or poſſeſſion of lands or tenements, and 
the parties enter into mutual bonds, to ſtand to the 
award made relating to them, they forfeit their 
bonds unleſs they obey it. 1 Rol. Abr. 242, 244. 

If a man be bound to ſtand to an award, and the 
arbitrators make an award that land ſhall be conveyed ; 
if the party refuſes conveyance, he forfeits the ob- 
ligation. 1 Rol. Abr. | 

It an award be that a perſon ſhall pay ſo much in 
ſatisfaction of a ſpecialty ; though the ſpecialty is 
not thereby diſcharged, yet, if he commences an 


| 
| 
| 
| 
| 
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aQion on the ſpecialty afterwards, he forfeits his ob- 

ligation. 1 Rol. Abr. 242. 5 ; 
An annuity is not determinable by award, being 

conſidered in the nature of a freehold, and tlierefore 

cannot paſs without the deed of the party. 1 Rol. 

Abr. 266. W | 

Neither' can partition be made by award, for a 

freehold cannot paſs without livery or ſeiſin. 1 Rol. 

Abr. 242. 1 0 | 

Leaſes for years being chattels real, doubts have 

ariſen whether they could be transferred by award; 

therefore, when the controverſy relates to theſe, it 

ſeems ſafeſt that the parties be bound in mutual ob- 

ligations to perform the awarf ; and then if the ar- 

bitrators award that one ſhall aſſign, transfer, &c. 

the leaſe to the other, if he refuſes, he forfeits his ob- 

| ligation. 1 Rol. Abr. 242. 1 Bac. Abr. Arbitra- 

ment. _ | | 
- Debts on arrearages of accounts before auditors 
ſhall' not be diſcharged by award ; becauſe it ap- 
pears of record, and muſt be diſcharged by matters 
of as high a nature. Id. 

Debts due by ſpecialty cannot be diſcharged by a 

bare award; but, if the ſubmiſſion was by d, 

the award would be a good bar; for one ſpecialty 

may be diflolved by another. IA. 

A certain fixed debt cannot be the ſubje& of A fixed 
award, the deſign of an arbitration being to reduce _ _ 
uncertain debts and duties to a certainty. Cro. — 
Jac. 9g. 1 Bac. Abr. Arbitrament. 

Cauſes criminal are not determinable by arbitra- nor cri- 
tion, becauſe the perpetrators of crimes thould | Sore" 
made known and puniſhed for the common good; 
and the king in ſuch caſes is a party, for whom the 
other parties cannot undertake. 1 Bac. Abr. 
Arbitrament. 5 | 3 | 
But if the party injured proceeds by way of act- Afaults, 
jon, as he may in affaults and batteries, hbels and — 
the like, the damages may be ſubmitted to arbi- 
tration; for in ſuch caſe, the action is for himſelf 


and not for the king. Comp. Arbitrator 28. 
Matri- 
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RR contract or diſſolution of marriage, cannot be ſub- 
aues . . . 
cy mitted to arbitration. 1 Rol. Abr. 252. 


But the damages a perſon may have ſuſtained by 


marriage portion, may be ſubmitted. 16 Ed. 4. 2. 
All chat. It is held clearly, that all chattels perſonal, and 
_ pr perſonal actions, ſuch as treſpaſs, conſpiracy, &c. 
perlonal may be determined by arbitration; and the right 
actons transferred by a bare award, though the ſubmiſſion 
are were not bydeed; for theſe being transferable by 

the party himſelf, without any folemnity, whatever 

the parties themſelves could do, may be done by 


the arbitrators, who are their ſubſtitutes, and ſtand 


deed, the arbitrators award one party a ſum certain, 
he may bring an action of debt for it; but, if the 
award be of doing ſome other thing, which is be- 
neficial to him, he muſt have his action on the caſe. 
9 Co. 78. 1 Rol. Abr. 242. 
various ” The ſubmiſſion to arbitration is the authority 
2 given by the parties in controverſy to the arbitrators, 
gon. to determine and end their grievances; and this 
being a contract or agreement, muſt not be taken 
ſtrictly, hurt largely, and according to the intent of 
the parties ſubmitted. Vet. Symb. part 2. /. 1, 2. 
By words A ſubmiſſion by zwords is good, and the party in 


whole favour the award is made, has a remedy to 


enforce the performance of it; yet it is not expedient 
; that any ſubmiſſion ſhould be by parol, becauſe the 
party may revoke it at pleaſure, at any time before 
the Bar f. is made, and that by word likewiſe ; and 
the judges will rarely enforce the performance of an 
award, when either the ſubmiſſion or the award is by 
parol, becauſe it lays ſo great a foundation for per- 
jury. Compl. Arb. 21. 
By cove- Submifhon may alſo be by covenant; but this 
nant. method is not practiſed ; for though 'it contains the 
l ſame certainly with a * yet the method of ſuing 
0 


— — 
— ——— — 


Matri- Matrimonial cauſes, or matters relating to the 


a promiſe of marriage, or any thing relating to a 


in their place: and if on theſe ſubmiſſions, without 
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on a covenant is different, and more difficult than 
in ſuing on a bond. Compl. Arb. 7, 4. 6. 
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A ſubmiſſion may alſo be made a rule of court, by rule 
purſuant to the ſtatute of ꝙ & 10 W. c. 15. in which of court. 


it is enacted, That it ſhall be lawful for all mer- 
chants and traders, and others deſirous to end any 
controverſy, ſuit, or quarrel (for which there 1s no 
other remedy but by perſonal action, or ſuit in equi- 
ty) by arbitration, to agree that their ſubmiſſion of 
the ſuit to the award or umpirage of any perſon or 
perſons ſhould be made a rule of any of his majeſty's 
courts of record which the parties ſhall chooſe, and 
to inſert ſuch their agreement in their ſubmiſſion, or 
the condition of the bond or promiſe, whereby they 
oblige themſelves reſpectively to ſubmit to the award 
or umpirage of any perſon or perſons : which agree- 
ment being ſo made and inſerted in their ſubmiſſion 
or promiſe, or condition of their reſpective bonds, 
ſhall or may, on producing any afhdavit thereof 
made by the witneſſes thereunto, or any of them, 
in the'court of which the ſame is agreed to be made 


a rule, and reading and filing the ſaid affidavit in 
court, be entered of record in ſuch court; and a 


rule ſhall thereupon be made by the ſaid court, 
that the parties ſhall ſubmit to, and finally be 
concluded by the arbitration or umpirage which 
ſhall be made concerning them, by the arbitra- 
tors. or umpire, purſuant to ſuch ſubmiſſion : 
and in caſe of diſobedience to ſuch arbitration 
or umpirage, the party refuſing or neglecting to 
perform and execute the ſame, or any part 
thereof, ſhall be ſubject to all the penalties of con- 
temning a rule of court; and the court, on mo- 
tion, ſhall iſſue proceſs accordingly ; which proceſs 
ſhall not be ſtopped or delayed in its execution 


by any order, rule, command, or proceſs of any 


other court, either of law or equity, unleſs it ſhall 
be made appear.on oath to ſuch court, that the arbi- 
trators or umpire miſbehaved themſelves, and that 


ſuch award, arbitration, or umpirage, was procured 


by 


« 
'$ 
k 
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by corruption, or other undue means. And any 
arbitration or umpirage, procured by corruption or 
other undue means, ſhall be judged and eſteemed 
void and of none effect, and accordingly be ſet aſide 
by any court of law or equity; ſo as complaint of 
ſuch corruption, or undue practice, be made in the 
court where the rule is made for ſubmiſſion to ſuch 
arbitration or umpirage, before the laſt day of the 
| | next term after ſuch arbitration or umpirage made 
and publiſhed to the parties. Fong: 
This method 1s the moſt expeditious : a counſel 
may move in any of the courts to have it made a 
Tule, which 1s granted of courſe; and the party 
becomes liable ro the fame penalties that he would 
be for diſobeying any other rule of court. Compi. 
Arb. 6, 74. | 
And by Submiſſion may likewiſe be by bond; in which 
© bond. cafe each party muſt give the other a bond, both. 
which muſt contain exactly the ſame words, only 
changing the names of the parties. And the pe- 
nalty of the bond ſhould equal or rather exceed the 
value of the thing ſubmitted; that the party may 
rather be induced to abide by the award, than forfeit 
his obligation. Id. 46. 
In ſome inſtances indeed the ſubmiſſion by bond 
exceeds a ſubmiſſion by rule of court; for an award 
made purſuant to bonds of ſubmiſſion, may bind 
the parties executors; but if the party who refuſes 
to perform an award made purſuant to a rule of 
| court, ſhall die, the act of parliament direct ing that 
o the proſecution ſhall be carried on by attachment, 
- the remedy being loſt, the award is alſo loft. 


* Alſo by Sometimes the ſubmiſſion is both by Bond and rule 
ate Ih of court, by adding the conſent of parties at the bot- 
4 court. tom of the condition of the bond. This is eſteemed 
1 the beſt way, as the party may then proceed which 
way he pleaſes : and it is ſaid he may proceed both 
= ways: that is, on the bond, and alſo have an at- 
tachment for the contempt. 1 Salk. 73. 


It 


of Lingood and Croucher, 


ſuant to the ſtatute of the 9g and 10. J. c. 15. 
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It is now the ufual practice to inſert in the ſubmĩi- 
ſion, a clauſe, that no bill in equity ſhall be filed 
againſt the arbitrators : which reſtriction will be a 
bar againſt ſuch bill being brought. As 1n the caſe 

2 Aikyns. 395. 

If there be a ſubmiſſion to an award, it may be 
revoked before the award made. 1 Sid. 281. 

If two ſubmit on one part, and one on the other, 


one of the two may revoke without the other. 


1 Rol. Abr. 331. | | 
If the ſubmiſſion be by deed it is of its own na- 


ture countermandzble, though made irrevokable by 


the expreſs words of the deed ; for the arbitrators 
being conſtituted and put in the place of the par- 
ties, by their conſent, to act for them, they can no 
longer a& than they have ſuch conſent. 8 Co. 82. 
1 Brotunl. 62. | 

If there be a ſubmiſſion by a feme ſole, who mar- 
ries before an award be made, it will be a revoca- 
tion. So if the woman and another perſon ſubmit 
to one part, and the woman marries, it will be a 
revocation as to that other perſon alſo. 1 Rol. 
Abr. 331. | 

But if there be a ſubmiſſion, and a bond is given 
to ſtand to an award, if the obligor revoke he for- 
feits his bond ; for he has broken the words of the 
condition, which are, that he ſhall ſtand to and 
abide the reward. 8 Co. 82. 1 Rol. Abr. 531. 

If a ſubmiſſion be revoked, it is of no avail till 
notice of the revocation to the arbirators. 1 Kol. 
Abr. 331. BD 

And if the ſubmiſſion was by bond, the revo- 
cation muſt be in writing. 8 Co. 82. | 

If the ſubmiſhon be made a rule of court, pur- 
and 
either of the parties revokes, the court will grant 
an attachment. Comp. Ab. 82. . 

A ſubmiſſion by Werd may be revoked at pleaſure, 
and the party revoking forfeits nothing ; but it will 
be neceflary for him to give notice of the revocation, 


Submiſ- 
ſion may 
rovo- 


ked. 


But not if 
by a rule 
of court. 


8 though 


What 1s 


meant by more perſons, at the requeſt of two parties who are 


award 


Stamp. 


YA 


W hat 
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ſubmiſ- 
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though it need not be in writing, and ſuch notice 
muſt be to the arbitrators themſelves. 8 Co. 82. 
Award is the judgment and arbitration of one or 


at variance, for ending the matter in diſpute without 
public authority; and may be called an award, 
becauſe it is impoſed on both parties to be obſerved 
by them. Spelman. 

By the. 23 G. 3. c. 58. it is enacted that every 
award in writing ſhall be on a 5s. ſtamp. 

And it is highly convenient that the award be in 
writing, and fo to be mentioned in the ſubmiſſion. 
Compl. Arb. 34. | 8 

Arbitrators cannot enjoin on oath to the witneſſes, 
not being authoriſed ſo to do by law. Burn. 1. 131. 

In making an award, five things ſhould be ob- 
ſerved. Firſt, that it be according to the very /ub- 
miſfon, in reſpe& to the perſons and the things 
ſubmitred. Secondly, it ought to be equal, and not 
on one fide only ; for it muſt appoint either party to 

ive or do ſomething beneficial or advantageous. 
Thirdly, the performance of the award muſt be 
poſſible and latoſul. Fourthly, there muſt be a means 
by law to attain to the thing awarded; and this is 
chiefly meant where ſubmiſſion is without bond. 
Fifthly, it ought to be certain and final, and make an 
end of all controverſies ſubmitted; or if it is good 
only in reference to part of the things ſubmitted, it 
muſt be final as to that part, or it will be void. 10 
Co. 57. Dyer 242. 1 Rol. Abr. 243, 244, &c. 

1 heie things being obſerved, an award ſhall not 
be unravelled in a court of equity, unleſs there was 
corruption in the arbitrators. 1 Chanc. Rep. 279. 

Firſt an award hall be according to the ſubmiſſion : 
for, if an award be made of any other thing than 
what is contained in the ſubmiſſion, it is void; for 
no acts are my own, or binding to me, unleſs done 
by me, or by commiſſion from me. Plow. 396. 
Dyer 241. | 

If arbitrators award to do an act to a ſtranger, this 

is 
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is good; for the ſtranger is put by the arbitrators in 
the place of the party, and they have power to 
award this act, ſince it is not impoſſible or unequal, 
and it is relating to the ſubnuſſion. 10 Co. 131. 
I Rol. Abr. 248. 5 X 
But an award that an act ſhould be done by a 
ſtranger is void, becauſe he is not within the ſub- 
miſſion. Hard. 46. | 

Upon a ſubmiſhon to ſtand to an award touching 
all matters in difference between the parties, the award 
was, that they make general releaſes to each other of 
all demands. Upon error brought, it was infiſted 
that the word demands is of a larger ſignification 
than the word differences. But Roll, Ch. J. anſwered, 
that if the releaſe be more large in words, yet it is 
good enough ; for it ſhall be intended only of all 
matters in debate between the parties, and the court 
will not intend other matters, unleſs ſhewn in plead- 
ing, and to this the judges agreed, and judgment for 
the plaintiff, niſi, Sc. Sty. 170. 


Where the ſubmiſſion is of all matters in differ- Arbitra- 


ence, the arbitrators, in diſputes between two part- 
ners, may diſſolve the partnerſhip, as in the caſe of 


aſide an award between two partners, becauſe the 
arbitrator, among other particulars, had directed 
the partnerſhip to be diſſolved; which, it was ar- 
gued, was exceeding his power. Bur, by the court: 
when all matters in difference were referred, he 
had clearly a power to diſſolve it. If a difference 
between a maſter and apprentice were referred, the 
arbitrators would have a power to order the inden- 
tures to be delivered up. And though it was ſworn 
that, at the trial of this cauſe, when the rule of 
reference was drawn up, generally in the uſual 
form, referring all matters in difference, the plaintiff 
openly declared, that he would not have it under- 
ſtood that the arbitrator had a power to diffolve the 
partnerſhip, lord Mansfield obſerved, that this is 
lufficient evidence, from the party's own * 
| | that 


tors may 
diflolve a 
a partner- 

Green and Waring, T. 4 G. 3. It was moved to ſet ſhip. 
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that che diffotution of the partnerſhip was then a 
matter of indifference. And the rule for ſetting afide 
the award was diſcharged. Blackſtone's Rep. 475. 

If it be provided by the /#bmiſſion that the award 
ſhould be notified, or delivered to the parties in 
e it is no award till notified or delivered, 
becauſe it is not according to the power in the ſub- 
miſſion. 1 Vent. 193. 

Ot Geli- If ſeveral perſons of the one:part, and ſeveral of 
vering the other Kon ſubmit themſelves to arbitrament, 
Ward provided the arbitrator deliver the award to the 
parties, or one of them, he is not obliged to deli- 
ver the award to one of each party; but it is ſuffi- 
.cient to deliver it to any of. the ſaid parties. Dyer 

-218. 

If the ſubmiſſi on be, þ as the award be ready to be 
delivered to the parties, or to ſuch of them as ſhall de- 
fire the ſame, the parties ſo bound are themſelves 

- obliged to take notice of the award at their peril ; 

but if the words of the ſubmiſſion be, ſo that the 
award be delivered to each party by ſuch a day, then it 
muſt be delivered to each party accordingly. Read. 
Arb. Wood B. 4. c. 3. 
Awad Secondly, an award. ſhould be equal, and not on one 
i be fide only: this muſt be underſtood thus; that all 
5 . being between two parties, that eee 
is awarded to be dane to one, muſt be an advant 
to both, ſo as to end the controverſy, and — 
one, as well as give ſatisfaction to the other; for if 
it does not, it is manifeſtly unjuſt; and therefore 
whenever it appears to the court, that, notwith- 
ſtanding the award, the thing remains a duty as 
before, and is not diſcharged, that apparently 1s an 
award on one fide, and conſequently is void; not that 
where one party is by the award to have ſomething 
paid him, or the like, and not the other, that the 
award ſhould be naught ; for perhaps nothing may 
be due to him, and he might be the only treſpaſſer 

in the caſe. 1 Rol. Abr. 253 8 Co. 98. 
i 4 8 : Thus 


a 
' 


3 award, it is no good award that they ſhall inter- 
* marry, for that ought to be at the parties choice; void. 


B | { fide, as being an order only on one fide. By Holt: The 
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Thus in a caſe of treſpaſs ſubmitted, the arbitra- andofad-. 
tors award that one ſhall pay the other 31. this is yoid, Y49'=s* 
becauſe only on one fide; for it is not ſaid for what, partie. 
and therefore the treſpaſs is not diſcharged, conſe- 

- quently the other party has no advantage in the 
award. If the award had been-that he ſhall pay 
31. for a treſpaſs, it had been good, and yet one 
only was to do an act; but then the treſpaſs by 
that award had been diſcharged. 1 Rol. Abr. 253, ů- 
if a man and woman ſubmit themſelves to an 8 
marry is 


and the bodies of the parties are not ſubmitted to 
the power of the arbitrators, 1 Rol. Ar. 251. 1 Bac. 
Abr. Arbitrament. "7 3 £1 
If an award be that an obligor in a fingle obliga- 
tion ſhall pay the debt, this is no award, unleſs it 
be provided that he be diſcharged ; for payment in 
that caſe is no diſcharge. Hob. 49. pl. 55. | 2119 
But if the award be that one ſhall pay 10. for 
treſpaſs, it is good; for a ſatisfaction implies a diſ- 
charge, Baſpool's caſe. Hob. 49. N 
A ſubmiſſion to award was of all matters in contro Common 
verſy, by rule of court, and award was made that ſo 2e 
much money ſhould be paid on one ſide, and nothing not ny 


was awarded on the other ſide ; and moved to ſet it a- 8 12 
a uo 


a : : miſſion by 
common exceptions againſt an award will not hold here, rule t 


it being an award upon ſubmiſſion by 2ule of court; Sr 
for, though there be no releaſe awarded of one fide, 
yet the ſubmiſſion was of all matters in controverſy ; 
and we will not grant an attachment before they tender 
a releaſe ; tor, 5 come to have aid of the court, 
he ſhall do that which is fair and equitable before he 
has it. 12 Mod. 234. So 4: line 11 
- Thirdly, the performance of the award muſt be poſ- perform- 

Able and lawful, Wood, b. 4. c. 3. If the arbi- ance of | 
trators award a thing impoffible, it is void; as if ,, be 
they awarded a ſum of money to be paid at a day pollible, 
paſt, it is void. 8 Ed. 4. 1 6. | | 

85 An 
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An award that one of the parties ſhall do a thing 
out of his power, as to deliver up a deed which is 
in the cuſtody of J. S. is void. 12 Mod. 385. 

W here a thing is awarded to be done, which af- 
terwards becomes impoſſible by the act of God, the 
party is excuſed ; as if an award be to deliver a 
' horſe before ſuch a day, and he dies before that day. i 
21 Ed. 4. 7c. th 
andlegal. If an arbitrator awards a thing 820 law, this 
is void. 1 Rol. Abr. 249. | = 
Thus, if it be awarded that money ſhall be pai id 
to an infant, and that he ſhall make a releaſe, it 
is void; for the infant's releaſe | is not good in law. 
Burn. 1, 133. *8 
Fourthly, there muſt be a means by law to attain to i 
the thing awarded. If it be awarded that a perſon 
ſhall procure a ſtranger to do a thing, and he has no 
means by law to compel the ſtranger to do it, the 
award is void; but if he has any means to compel X 
the ſtranger to do it, either by the Common Law, 
or in Chancery, he is bound hereby. 1 Rol. Abr. | 
248. 
So an award that he ſhall be bound, with ſureties, 
is void as to the ſureties. 1 Rol. Abr. 218. 
But the party himſelf may be awarded to pay any 
thing, though he has it not. 74. . 
Award Fifthly, an award ought Io be certain and final. 
mould be As an award is in the nature of a judgment, it ought FF. 
d be wholly decifive, for if it does not determine 
cifive. the matter, it becomes a new controverſy. 5 Co. 
it, 

"is the arbitrators award that one party ſhall give 
ſecurity to the other for the payment of a ſum of | 
money, ſuch award is void for the uncertainty ; Wi 
not ſhewing what ſecurity he dune give, whether 
by bond or otherwiſe. Cro. Fac. 3 

In the caſe of Winter and Galt, T. 3 Ann. it 
was awarded that the defendant ſhould pay to the 
Plaintiff 10l. and all the coffs of ſuit then depending 
in an inferior court, and afterwards to give 0 

releaſes. 
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releaſes. By the court: an award to pay ſuch coſts 
as the maſter ſhall tax, is good, becauſe it may be 


reduced to a certainty ; bur. this is uncertain, and 


carries it farther than has hitherto been allowed: 
And Holt chief juſtice ſaid, that it has been held a 
good award, to pay ſuch coſts as the prothonotary 
ſhall tax, and that carries it far enough; but that 
ſurely the arbitrators ſhould either aſcertain it them- 
ſelves, or refer it to a proper officer. 1 Salk, 75. 
6 Mod. 195. * vt, | 

But in the caſe of Dudley and Nettleford, H. 13 


6. where it was awarded that the plaintiff ſhould 


pay the caſts; and nobody was appointed. to tax 
them; the court ſupplied it, by ordering the maſter 
to do it. Str. 737% rn 

And an award to pay the charges of ſuch a ſuit is 
good, becauſe it is the intent of the arbitrators that 
it ſhould be reduced to a certainty by the attorney's 
bill, who only can know the certainty. Cro. Car. 383. 
2 Vent. 242. 3 Lev. 18. LEG EX? 
On an award that a ſuit in chancery ſhould be diſ- 


miſſed, it was objected that this was void, becauſe nor . 


final; for the party may diſmiſi his bill, and begin 


again: ſo that it was like an award that one of the | 


parties ſhould be nonſuit, which is ill; but adjudged, 
that a nonſuir is not final in the nature of the thing, 


but a diſmiſſion ſhall be intended a, perpetual ceſ- 
| ſation. 1 Salk, 75. 
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In the caſe of Hawkins v. Colclough, E. 30 G. 2. Awards 


it was obſerved by Lord Mansfield, that awards are 


now conſidered with greater latitude and leſs ſtrictneſs 


W than they were formerly; and with great reaſon, 


becauſe they are made by judges of the parties own 


are con- 
ſidered 


reater 
atitude 
than fore 


cChuſing. And this was in the caſe of an award made merly. 


by a cobler, upon a ſubmiſſion of all diſputes ; which 
== award was in theſe words: Whereas there has been 
aſuit at law between the parties, that has run to a 


great expence on both ſides; and it being left to me 


to make an end of it, I determine that they ſhall 
aach of them pay their own charges at law; and 


that 
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that the defendant pay the plantiff 5s. for his making 
the firſt breach in the law.” And the award was 
held to be ſufficiently certain and final. | Burrow, 
Mansfield. 274- 
And in the caſe of Lucas and Wi lfon, M. 32 Geo. 
2. lord Mansfield ſaid, the court will not enter into 
the merits of the matter referred to arbitration, but 
only take into conſideration ſuch legal objections as 
appear upon the face of the award, and — objec- 
tions as go to the miſbehaviour of the arbitrators. 
Burrow, Mansfield, 701. 

Allo in the cafe of Tittenfon and Peat, in chan- 
cery, Fuly 1, 1747, lord Hardwicke ſaid, the 
only ground to impeach an award is colluſion, or 
groſs miſbchaviour in the arbitrators ; for otherwiſe 
it is final and binding upon all parties, or no perſons 
would ever undertake to be arbitrators. 3 Atk. 529. 

An arbi. In Chancery a bill was brought, July 30, 1748, 
trator not to ſet aſide an award, and the arbitrator was made 
obligedto a party: the bill ſought a diſcovery from him of 
the rea- the grounds on which he made his award, and to 
ſons on ſet ic forth minutely in his anſwer. But by lord 
granted Hargwicke, ualeſs there is corruption or partiality 
his award in an, arbitrator, the party cannot ſet aſide his award; 
and if it ſhould be allowed to make arbitrators de⸗ 
fendants, and give them the trouble to ſet forth the 
particular reaſons upon which they founded theit 
award, it would introduce very great inconveni- 
ence, and be a diſcouragement to any perſon to un- 
dertake a reference. If a palpable miſtake ſhould 
happen to be made by an arbitrator, or a miſcaleu- 
lation in an account, the party aggrieved might 
bring his bill agaiaſt the party in whoſe favour the 
award was made, to have it rectified, and not againſt 
the arbitrator, His lordſhip further obſerved, that he 
did not know whether there was any eſtablithed rule 
of the court with regard to arbitrators . <ting forth 
the reaſons of their award, and how far they were 
obliged to diſcover, and how far not; but if there 
was none, he ſhould not ſcruple to make one, be- 


cauſe 


_ Þ 3 ws * his ww Fry, vw W_ 
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cauſe it would be unreaſonable to put an arbitrator 


to ſo much trouble and expence, as ſuch an anſwer 


muſt neceſſarily give him. 3 At. 644. 


Where a cauſe has been referred by rule of nifi- 


prius, and the coſts directed to abide the event, that 
muſt be taken to mean the legal event. The plain- 


tiff can recover no more coſts than damages, for 


the arbitrator's award is not tantamount to a judge's 


certificate under the 22 and 23 C. 2. Swin- 


glehurſt v. Altham and another. Durf. and Eaſt 


H. 29 G. 3. 
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Umpirage is where there is but one arbitrator of Umpi- 


matters ſubmitted to award, and is uſually when the e 


parties ſubmit themſelves to the arbitrament of certain 
ſons; and if they cannot agree, or are not ready 
to deliver their award in 1 ſuch a time, 
then to the judgment of another as umpire: and 
this is often the effect of bonds of ſubmiſſion to 
arbitration. 1 Rol. Abr. 261, 262. | | 
When arbitrators have named zy umpire, their 
authority ceaſes, though the ti r making the 
award is not expired. Rep. of Pr C. B. 116. 
The court will not ſet aſide the 


ard of an um- Whether 


e G a . 1. àn um- 
pire, becauſe he received the evidence from the arbi- pire ſhall 


trators without examining the witneſſes, unleſs he re-exa- 


were required to re · examine them, before the making mine 2 
of his award. As in the cafe of Hall v. Lawrence, 


32 G: 3:: The parties having referred all matters in 
difference to the award of two arbitrators, or, in 
caſe of their diſagreeing, of an umpire, the arbi- 


trators regularly heard all the evidence, but, diſa- 


greeing, ſtated this evidence to the umpire, on 


which he made his award without re-examining the 


witneſſes. After he had made the award, the party 
againſt whom it was made applied to him to hear the 
evidence himſelf; and, on his refuſal, moved the 


court of King's Bench to ſet aſide the award; but 


the court thought, as no application was made to the 


umpire to examine the witneſſes before he had made 


his award, the rule ſhould be diſcharged with coſts. 


F 2 þ Gibbs 


_ o 
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Gibbs in ſupport of the rule, Bower contra. Durf. 
and Eaft. iv. 589, | 

By the 9 & 10 W. c. 15. it is enacted, that any 
arbitration or umpirage procured by corruption or 
-undue means, ſhall be deemed void, and accord- 
ingly be {et aſide by any court of law or equity. ſ. 2. 
Arbitra- +It Sales clear, hayvever, that arbitrators may join 
Joi 5 mY with the umpire in an award, as in the cafe of Soulſby 
the um. and Hodgſon, E. 4G. 3. An action of debt was 
pire. biought upon an arbitration bond. The arbitrators 
were to chuſe an umpire if they themſelves ſhould 
not agree within a limited time. Not agreeing within 
the limited time, they choſe an umpire. The umpire 
accordingly made an umpirage, and they joined in it. 
The only queſtion was, whether the umpirage was 
duly made according to the power given the umpire; 
or whether it was vitiated and rendered void, by the 
_ arbitrators joining in it. The court were unanimous 
and clear, that this was the umpirage of the umpire 
only. He was at liberty to take what advice, opi- 
nion or aſſiſtants he pleaſed ; and the joining of the 
arbitrators was only lurpluſage. Burr. ee 1474. 


Blac. Rep. 463. 


Arbitra- It is a general rule in equity, that, where it ap- 


pits wav pears that an arbitrator or umpire is in the leaſt in- 


not de in- fereſted in the matters in controverſy, the award ſhall 


tereſted, he ſet aſide. Compl. Abr. 


nor re If an arbitrator receives any conſiderable ſum of | 


wt e. money, or any other preſent which may be con- 
lente ſtrued a temptation to act corruptly, it is a ſtrong 
preſumption of partiality ; but the ſum or preſent 
muſt be proved to be ſo exorbitant as to induce the 
court to believe that it biaſſed their Judgment, 

Compl. Arb. 76. 
Award And, in ſome inſtances, where nothing has been 
— given, and one of the parties paid the arbitrators for 
party their trouble, and the other not contributing his 
paying ſhare, has vitiated the award; as in the cate of 
me ardt- Shepherd and Brand, T. 7 G. 2. On a rule to ſhew 
cauſe why an award. ſhould not be ſet aſide, one ex- 
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ception was, that, before making theaward, each of the 
arbitrators infiſted upon three guineas, to be paid 
by the two parties for their trouble and expences; 
that the defendant refuſed to pay this moiety, where- 
upon the plaintiff paid the whole money. By the 
court: where arbitrators, though of the moſt unex- 
ceptionable characters, take money of one of the 
parties ſingly, whether for charges or any thing. 
elſe, before making their award, as this is a matter of 
ſo tender a nature, that even the appearance of evil 
is to be avoided, and this practice may be of dan- 
gerous example, it is ſufficient cauſe to ſet aſide the 
award ; for if this ſhould be ſuffered, it would be 
hard to diſtinguiſh what is corruption. 2 Barnaraiſt. 
463. Caſ. in the time of lord Hardwicke, 54. 


and to -be governed by the intent of the arbi- 


arbitrators award a thing to be done, in may 
be proper for them to appoint a time and place 
for doing it; and the party who would take 
advantage of it, muſt ſhew that he has done what 
was requifite on his part; bur if a thing is to be 
done'generally, without mentioning time and place, 
it ſhould be done immediately, 2 Brozwn. 311. 
When a ſubmiſſion is by rule of court, it is ne- 
ceſſary to make a perſonal demand of the thing 
awarded; and the party muſt make affidavit of ſuch 
2 before he can have an attachment. 1 Salk, 
— : | 
If there be an obligation to ſtand to an award, 
each ought to perform it on his part, at the peril of 
his obligation. 21 Hen, 7. 28 6. 


An award is to receive a liberal conſtruction, Of ap- 


1 K time and 
trators, where no inconvenience ſhall enſue. If the place. 
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Form of a Submission by Rule of Court. 


W HERE AS divers diſputes and controverſies 

have ariſen, and are now depending, between 
A. B. of in the county of yeoman, of 
the one part, and C. D. of in the ſaid county, 
yeoman, of the other part; now for the ending and 
deciding thereof, it is hereby mutually agreed by 
and between the ſaid parties, that all matters in 
difference between them ſhall be refered and ſub- 
mitted to the arbitrament, final end, and determina- 


tion of A. A. of in the ſaid county, gentleman, 
B. A. of in the faid county, yeoman, and C. 
A. of in the ſaid county, yeoman, or any two 


of them, arbitrators indifferently elected by the. 
ſaid parties, ſo as the ſaid arbitrators, or any two of 
them, do make and publiſh their award in writing 
ready to be delivered to the ſaid parties, or ſuch of 
them as ſhall defire the ſame, on or before the 

day of next enſuing the date hereof ; and it, 
is hereby mutually agreed by and between the ſaid 
parties, that this ſubmiſſion ſhall be made a rule of 
his majeſty's court of king's bench at Heftminſter. In 
witneſs whereof the ſaid parties to theſe preſents 
have hereunto ſet their hands this day of 

in the year, &c. 


Arbitration Bond. 
7 NOW all men by theſe preſents, that I 4. B. of 


in the county of gentleman, am 
held and firmly bound to C. D. of in the ſaid 
county of yeoman, in pounds of good 


and lawful money of Great Britain, to be paid to the 
taid C. D. or to his certain attorney, his executors, 
adminiſtrators, or aſſigns: to which payment well 
and truly to be made, I bind myſelf, my heirs, exe- 
cutors, and adminiſtrators, firmly by theſe preſents, 
{ſealed with my ſeal, and datedthe day of- 
in the year of the reign of our ſovereign lord 
| | 2 George 
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George the Third, of Great Britain, France and Ire- 
land, king, defender of the faith, and ſo forth, and in 
the year of our Lord | 
The condition of the above obligation is ſuch, 

' that if the above-bound A. B. his heirs, executors, 
and adminiſtrators, and every of them, for and on 
bis and their parts and behalfs, do and ſhall well and 
truly ſtand to,obey, abide, perform, obſerve, and keep 
the award, order, arbitrament, final end, and deter- 
mination of A. 4. of - efquire, and B. 4. of 
ntleman, arbitrators indifferently named, 
elected, and choſen, as well for and on the part and 
behalf of the above- bound A. B. as of the above- 
named C. D. to arbitrate, award, order, adjudge, 
and determine of and concerning all and all manner 
of action and actions, cauſe and cauſes of action and 
actions, ſuits, bills, bonds, ſpecialties, judgments, 
executions, extents, accounts, debts, dues, Ran and 
ſums of money, quarrels, controvercies, treſpaſſes, 
damages, and demands whatſoever, both in law and 
equity, or otherwiſe howſoever, which at any time 
ar times heretofore have been had, made, moved, 
brought, commenced, ſued, proſecuted, committed, 
omitted, done, or ſuffered by or between the ſaid 
parties, ſo as the ſaid award be made in writing, 
and ready to be delivered to the ſaid parties, on or 
before the day of no next enſuing; then 

this obligation to be void, otherwiſe of force. 
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Condition to stand to the Award of two Arbi- 
: trators, in common Form, 


S HE condition of the above obligation is ſuch, 
that if the above-bound A. B. his heirs, execu- 
tors, and adminiſtrators, and every of them, for and 
on his and their parts and behalfs, do and ſhall well 
and truly ſtand to, obey, abide, perform, obſerve 
and keep the award, order, arbitrament, final end 
and determination ot A. A. of eſquire, and B. 
A. of ; gentleman, arbitrators indifferently 
named 
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named elected, and choſen, as well for and. on the 
part and behalf of the above-bound A. B. as of the 
above-named C. D. to arbitrate, award, order, ad- 


Judge and determine of and concerning all and all 


manner of action and actions, cauſe and caules of 
action and actions, ſuits, bills, bonds, - ſpecialties, 
judgments, executions, extents, accounts, debts, 
dues, tum and ſums of money, quarrels, controver- 
ſies, treſpaſſes, damages and demands whatſoever, 
both, in law and equity, or otherwiſe howſoever, 
which at any time or times heretofore have been had, 


made, moved, brought,” commenced, ſued, proſe- 


cuted, committed, omitted, done or ſuffered by or 
between the ſaid parties, ſo as the ſaid award be 
made in writing, and ready to be delivered to the 
ſaid parties, on or before the day of now 


next enſuing; and if the ſaid A. B. l heirs, exe- 


cutors, or adminiſtrators, or any of them, ſhall not 
prefer, or cauſe to be prefered, any bill in equity 
againſt the ſaid A. A. and B. A. or either of them, 
for or concerning their award in che premiſes; 
Then this obligation to be void, otherwiſe of force. 


Tf the parties chooſe to make their ſub; . ion a rule of 


court, then this may be added. 


And the above-bound A. B. doth agree and defire, 


that this his ſubmiſſion be made a rule of his majeſ- 


ty's court of king's bench at Weſtminſter, purſuant 


to the act of parliament in ſuch caſe made and pro- 
vided. 


Condition to stand to the Award of three Ar- 
bitrators, or any Two of them, and an 
Umpire appointed. 


Tur condition of this obligation is ſuch, chat if 
the above- bound 4. B. his heirs, executors, 
and adminiſtrators, for and on his and their parts 
and behalfs, ſhall and do well and truly ſtand to, 


obey, | 
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obey, abide, obſerve, perform, fulfil, and keep the 


award, order, arbitrament, final end, and determi- 


nation of or any two of them, arbitrators in- 
differently elected and named, as well by and on 
the part and behalf of the ſaid A. B. as by and on the 
part and behalf of the above-named C. D. to arbi- 
trate, award, order, judge, and determine, of and 
concerning all and all manner ofaction and actions, 
cauſe and cauſes of action and actions, ſuits, bills, 
bonds, ſpecialtics, covenants, contracts, promiſes, 
accounts, reckonings, ſums of money, judgments, 
executions, extents, quarrels, controverſies, treſ- 
paſſes, damages and demands whatſoever, at any 
time heretofore had, made, moved, brought, com- 


menced, ſued, proſecuted, done, ſuffered, commit- 


ted, or depending by or between the ſaid parties; 
le as the award of the taid arbitrators, or any two ot 
them, be made and ſet down in writing, under their 
or any two of their hands and ſeals, ready to be de- 
livered to the ſaid parties in difierence, on or before 
the day of now next enſuing; then 
this obligation to be void, otherwile of force. And 
if the ſaid arbitrators ſhall not make ſuch their 
award of and concerning the premiſes, within the 
time limited as aforeſaid, then if the ſaid A. B. his 
heirs, executors, and adminiſtrators, for and on his 
and their part and behalf, do and ſhall well and truly 
ſtand to, obſerve, perform, fulfil, and keep the award, 
determination, and umpirage, (if the umpire be named,) 
of beinga perſon indifterently named and choſen 
between the ſaid parties for umpire ; (f not named,) 
of ſuch perſon as the arbitrators ſhall indifferently 
chuſe for umpire in and concerning the premiſes ; 
ſo as the ſaid umpire do make and ſet down his 
award and umpirage in writing, under his hand and 
ſeal, ready to be delivered to the ſaid parties in dif- 
ference, on or before the day of now next 
enſuing ; and if the ſaid A. B. his heirs, executors, 


or adminiſtrators, or any of them, ſhall not prefer, 


or cauſe to be prefered, any bill inequity, againſt 
| | G them 
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them the ſaid arbitrators and umpire, or any of 
them, for or concerning the award of them the ſaid 
arbitrators or umpire in the premiſes: then this ob- 
ligation to be void, otherwiſe of force. 

[And the above-bound A. B. doth agree and de- 
ſire, that this his ſubmiſſion be made a rule of his 
majeſty's court of king's bench at Weſtminſter, pur- 
ſuant to the act of parliament in ſuch caſe made.] 


Form of an Award. 


0 all whom theſe preſents ſhall come, we 4. 
B. of and C. D. do ſend greet- 
ing. 1 
Whereas there are ſeveral accounts depending, and 


divers controverſies have ariſen, between of 


yeoman, of the one part, and of 


yeoman, of the other part: And whereas, for the 


putting an end to the'ſaid differences, they the ſaid 
and by their ſeyeral bonds or obliga- 

tions, bearing date laſt paſt, are reciprocally 
become bound each to ke other, in' the penal ſum 
of to ſtand to, abide, perform, and keep the 
award, order, and final determination of us the ſaid 
ſo as the ſaid award be made in writing, and 

ready to be delivered 55 parties in difference on 


or before next enſuing, as by the ſaid obliga- 


tions and conditions thereof may appear: Now + 


know ye, that we the ſaid arbitrators, whoſe names 


are hereunto ſubſcribed, and ſeals affixed, taking upon 


us the burden of the faid award, and having fully 
examined and duly conſidered the proofs and allega- 
tions of both the ſaid parties, do make and publiſh 


this our award between the ſaid parties in manner 
following; that is to ſay, Firſt, we do award and 
order, that all actions, ſuits, quarrels; and contro- . 


verſies whatſoever, had, moved, ariſen, and depend- 


ing between the ſaid parties in law or equity, for 
any manner of cauſe whatſoever touching the 
ſaid premiſes, to the day of the date hereof, ſhall 


ceaſe 
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ceaſe and be no further proſecuted ; and that each 
of the ſaid parties ſhall pay and bear his own coſts 
and charges in any wiſe relating to, or concerning 

the premiſes. And we do allo award and order, 
that the ſaid ſhall deliver or cauſe to be de- 
livered to the ſaid  - at within the ſpace 
of Xc. And further, we da, hereby award 
and order, that the ſaid : hall on or before 

pay or cauſe to be paid unto the ſaid 
the ſum of We do alſo award and order, 
&c. And laſtly, we do award and order, that 
che ſaid and dn payment of the ſaid 

| ſhall in due form of law, execute each to the 
other of them, or to the other's uſe, general re- 
leaſes, ſufficient in the law for the releaſing by each _, 
to the other of them, his heirs, executorsg.and ad- 
miniſtrators, of all actions, ſuits, arreſts, quarrels, 
controverſies, and demands whatſoever, touching or 
concerning the premiſes aforeſaid, or any matter or 
thing thereunto relating, from the beginning of the 
world until the day of laſt paſt (viz. 
the day of the date of the arbitration-of bonds). In wit- 
neſs whereof we have hereunto ſet our hands and 
ſeals the day of 

Witneſſes hereof, A. B. 
C. D. WO...” 


Form of an Umpirage. 
AFR reciting the arbitration bonds, as before, ad, 
Now know ye, that 1 umpire indifterently - 
choſen by having deliberately heard and un- 
derſtood the- griefs, allegations, and proofs, of both 
8 parties, and willing (as much as in me lieth) 
to ſet the ſaid parties at unity and good accord, do 
by theſe preſents arbitrate, award, order, decree, Md 
judge as followeth ; That is to ſay, &c. . . | 


G Audtioueer. 
3 2 
To 


Auttioneer. 


- Auc- VERY auctioneer reſiding within the bills of 
tioneers : 6 
wa. mortality, muſt take out an annual licence at 


out a the excile-office, for which he is to pay 20s. with 
cence. three 51. per cents thereon, 11. 38. od. and without 
the bills 5s. with the three gl. per cents, 55. gd. ; for 
which he mult apply to the collectors and ſupervi— 
ſors within the diſtrict where he lives, under the pe- 
valty of tool. in London, and gol. in the country. 
Sworn Brokers, admitted by the lord mayor and 
court of aldermen of London, are to pay only 5s. 
for their licence. 17 G. 3. c. 50. 
What By the 27 G. 3. c. 13. three-pence half. penny in 
hall be the pound is to be paid upon all goods ſold by 
os in auction under the following deſcription, viz. Any 
8 intereſt in reverſion, or poſſeſſion in any freehold, 
eſtates, copyhold, or leaſchold lands, tenements, houſes, or 
% bereditaments, and of any annuities, or ſums of 
money charged thereon, and of any utenſils in 
huſbandry and farming ſtock, ſhips and veſſels, and 
of any reverſionary intereſts in the public funds; 
alſo plate and jewels. 
What on  Seven-pence in the pound to-be paid upon all 
Goods, goods of the following deſcription, viz. Fixtures, 
1 furniture, pictures, books, horſes, carriages, and all 
other goods and chattels whatſoever, except ſuch as 
are hereafter exempted. 


To be The above duties are à char ge on the auctioneer 
rent} (not the purchaſer) for which he is to give bond for 
tioneer. 200. with two ſureties, to pay within twenty-eight 
days after each ſale, the amount of the ſaid duties, 
which he muſt ſtate upon oath. In the country fix 
weeks are allowed to pay in the duty. 17 G. 3. c. 50. 
Notice tio I WO days previous notice of every ſale, with an 
de given. atteſted catalogue, is to be ſent to the exciſc-office, 
mentioning where and when the ſale is to be made, 
or forfeit 20l. Three days previous notice in the 
country. | 


By 


f 
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By the 32 G. 3. c. 11, auctioners giving ſuch notice Aue- 
ſhall, if within the limits of the exciſe-office, with- tioneers 
in twenty-eight days after the day ſpecified in the 4. Sa. 
notice for the {ale to be made ; and out of the limits tion in 
within fix weeks after, deliver to the exciſe-office in Ws: 
London, or officer in the country, a declaration in 
writing, on oath, ſetting forth whether the auction 
was opened or begun, or any lot bid for or fold at 
ſuch auction, on pain to forfeit 5ol. half to the 
king, and half to the informer. | 

But theſe duties are not to extend to goods or Exemp- 
_ eſtates ſold by order, or under decrees of the court of ns. 
chancery, or exchequer, or commiſſioners of cuſ- 
toms, exciſe, board of ordnance, great ſeſſions or 
exchequer in Wales, or Scotland, Eaſt-India com- 
pany, navy, or victualling- office, goods diſtrained 
for rent or tythes, or ſales on account of lords or 
ladies of any manor, for granting copyhold, or 
cuſtomary meſſuages, lands, &c. for lives or years, 
or under ſheriff's authority for the benefit of credi- 
tors, nor the effects of bankrupts fold by aſſignees, 
or goods imported by way of merchandiſe from any 
Britiſh colony or plantation in America, provided it 
is the manufacture or growth of that colony, and 
really ſold for the benefit of the original importer, 
to whom they were conſigned, if the ſale is within 
twelve months after their arrival here, nor goods 
wrecked or ſtranded, if ſold for the benefit of the 
inſurers or proprietors, or goods damaged by fire, 
if fold for the benefit of the inſurer or inſurers. 
Corn, hay, graſs, dung, live or dead ſtock, or any 
kind of produce which is fold on the eſtate where it 
grows, are allo exempt, if ſold by the owner of ſuch 
eſtate, The unmanufactured produce of mines is 
likewiſe exempt, if fold by the proprietor of the 
mine 

And by the 29 G. 3. c. 63, all goods woven or Further 
fabricated in the loom in this kingdom, which ſhall exemP; 
be ſold in the quantity in which the ſame ſhall be 2 g. Dy 


g ; | 29 G. 3» ; 
taken from the loom, and in lots of the price of 200. 


or 


odr upwards, ſhall not pay the auction duty impoſed 
| by the act of 25 of G. 3. but not in any other than 
entered places, nor unleſs the goods were expoſed 
Aa at the ſale. 6 

Security. Ihe auctioneer to give ſecurity, beſides the bond 
required. directed in the 27 G. 3. in the ſum of 5000l. with 
two ſureties at leaſt, that he will, within fourteen 
days, after ſuch ſale, deliver to the next office of 
exciſe a particular account of the ſeveral lots ſo 
ſold, the amount of the money bid, and the price of 
each; and that he will not knowingly put up for 
ſale any piece or other goods of foreign manu- 
facture, except in the quantity in which the ſame 
were taken from the loom, without charging the 

duties, impoled by 27 G. 3. : 
Addi. By the 30 G. 3. C. 26, any goods imported into 
tional this Kingdom, by way of merchandiſe, from the 
_— jettlement of Yucatan, in ſouth America, ſhall be 
' free from the duty on the firſt ſale of ſuch goods at 
auction by the original importer to whom the ſame 
was conſigned, and by whom they were entered at 
the cuſtom- houſe at the port of importation ; ſo as 
ſuch ſale ſhall be made within twelve months after 
ſuch goods ſhall be imported. 8 
Auc- If auctioneers make ule of exaggeration in the 
tioneers deſcription of their lots, the purchaſer, who has 
exagger. been induced to purchaſe from ſuch exaggerated re- 
ate. preſentations, ſhall be at liberty to be oft his bargain. 
This was determined in the court of king's bench, 
before lord Kenyon, in the caſe of Ellice v. Chriſtie. 

$$£:332> GR. | | ; 1 
A bidder E. 29 G. 3. Payne v. Cave. This was an action tried 
erg the fittings after laſt term at Gudhll, before lord 
der the Kenyon, wherein the declaration ſtated that the plain- 
uſual tiff, on the 22d September 1788, was poſſeſſed of a 
_ certain worm-tub, and a pewter worm in the ſame, 
the high- which were then and there about to be fold by public 
döner auction by one S. M. the agent of the plaintiff in that 
the pur- behalf; the conditions of which ſale; were to be the 
chaſer, uſual conditions of ſale of goods fold by auction, 
8 | — 2 | &c. 


/ 
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&c. of all which premiſes the defendant afterwards, may re. 
to wit, &c. had notice; and thereupon the defendant, tract his 
in. conſideration that the plaintiff, at the ſpecial in- Pidding 
ſtance and requeſt of the detendant, did then and before 
there undertake and promiſe to perform the condi- the ham- 
tions of the ſaid ſale, to be performed by the plain- donn. 
tiff, as ſeller, &c. undertook, and then and there 
' promiſed the ptaintiff to perform the conditions of 
the ſale, to be performed on the part of the buyer, 
&c. And the plaintiff avers, that the conditions of 
ſale herein after mentioned, ate uſual conditions of 
ſale of goods ſold by auction, to wit, that the higheſt 
bidder be the purchaſer, and ſnould depoſit five 
ſhillings in the pound, and thaff the lot purchaſed 
were not paid for and taken away in two days time, 
it ſhould be put up again and reſold, &c. (ſtating all 
the conditions.) It then ſtated that the defendant 
became the purchaſer of the lot in queſtion for 400. 
and was requeſted to pay the uſual depoſit, which 
he refuſed, &c. At the trial, the plaintiff's counſel 
opened the cauſe thus: The goods were put up in 
one lat at an auction ; there were ſeveral bidders, of 
whom the defendant was the laſt, who bid 4ol 
The auctioneer dwelt on the bidding, on which the. 
defendant ſaid, Why do you dwell: you will not 
get more; the auctioneer ſaid that he was informed 
the worm weighed at leaſt 1 300 weight, and was 
worth more than 404. The defendant then aſked 
him whether he would warrant it to weigh ſo much, 
and received an anſwer in the negative; he then de- 
clared that he would not take it, and refuted to pay, 
for it. It was 1e-ſold on a ſubſcquent day's ſale for 
Zol. to the defendant, againſt whom the action was 
brought for the difference. Lord Kenyon, being of 
opinion on this ſtatement of the cafe, that the de- 
tendant was at liberty to withdraw his bidding any _ 
time before the hammer was knocked down, nontuited 
the. plaintiff ©—o 30:5 
Walton now moved to fet aſide the non-ſuit, _ 
on the ground that the bidder was bound by the con 
e | 9 ditions 
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Bankers. 
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ditions of the fale to abide by his bidding, and 


could not retract. By the act of bidding he ac- 


ceded to thoſe conditions, one of which was, that 


the higheſt bidder ſhould be the buyer. The ham- 


mer is ſuſpended, not for the benefit of the bidder, 
or to give him an opportuniry of repenting, but for 
the benefit of the ſeller: in the mean time the per- 
ſon who bid laſt is a conditional purchaſer, if no- 
body bids more. Otherwife it is in the power of any 
rſon to injure the vender, becauſe all the former 
iddings are diſcharged by the laſt ; and, as it hap- 
pened in this very inſtance, the goods may thereby 
ultimately be fold, for leſs than the perſon who 
was laſt outbid would have given for them. The 
court thought the non-ſuit very proper. The auc- 
tioneer is the agent of the vender, and the aſſent of 
both parties is neceſſary to make the contract bind - 
ing; that is ſignified on the part of the ſeller, by 
knocking down the hammer, which was not done 
here till the defendant had retracted. An auction is 
not unaptly called locus pænitentia. Every bidding 
is nothing more than an offer on one ſide, which is 
not binding on either ſide till it is aſſented to. But 
according to what is now contended for, one party 
would be bound by the offer, and the other not, 


which can never be allowed. Rule refuſed. Durnf. 


Only ſix 
perſons 
in part- 
nerſhip. 


and Eaſt. 148. 1 


Pl 


+ Bankers, 


Y the 6 Ann, c. 22, .. 9. During the continu- 
ance of the Bank of England, no number of 
perſons whatſoever, exceeding the number of ſix, 
may be united in partnerſhip in England, to borrow, 
owe, or take up, any ſum of money on their bills 


or notes payable at demand, or at any time leſs than 


fix months. | . 
A Bank- 


* 


Bankers, 


A banker's draft i is only taken conditionally if paid, Banker's 
and not otherwiſe, unleſs there is an expreſs agree- draft, 


ment to take it as caſh, 2 Stalk. 442. 2 La. aym. 
928. | 


But a perſon in London who receives a araft ON a When te 
banker there, is obliged at his peril to preſent it for be 2 


payment on the day he receives it, unleſs there is 
not a reaſonable time for that purpoſe. 2 Sa. 1175. 

1248. 1 Ld. Raym. 743. 

But it has been held by a very high and reſpectable 
authority, that it is not neceſſary to preſent a'banker's 
draft for payment on the day in which it is re- 
ceived, and that twenty-four hours is a reaſonable 
time for that purpoſe ; but with great deference to 
that authority, I conceive that the conſequences 
of ſuch an, allowance generally, may poſſibly be 
highly prejudicial to the commerce of the capital. 

The uſual way in which bankers” drafts are diſpoſed 
of, is by ſending them to the banker of the holder, 
(and almoſt every man in trade now employs a 
banker in his money tranſactions); and admitting that 
twenty-four hours is a reaſonable time, then a bank- 
er might, without prejudice to himſelf, neglect to 
preſent all the drafts of his cuſtomers till the follow- 
ing day. This it mutt be allowed is an extreme 
caſe, but yet within the limits of ſuch a rule. On 
the other hand it 1s unreaſonable that a man ſhould 
ſuſtain any injury, who receives a draft at Hyde-Park 
Corner late in the day, becauſe he does not run down 
into the city to preſent it on the ſame day. The jury 
are in ſuch caſes the moſt proper judges of what is 
a reaſonable time, (which cannot be fixed by any 
ſtated rule, but muſt vary with circumſtances) in as 
much as it is generally compoſed of men accuftomed 
to commercial tranſactions, and liable to be in a 
ſituation fimilar to that of the parties. I have there- 
fore inſerted the former determinations, which 1 
hold to be law. Points in Law and Eg. 30. 


A banker's draft payable to bearer and indorſed, Draft in. 
is a bill of exchange againſt an indorſer, and he is dorſed. 


equally liable. 1 £4. Raym. 743, 
H A If 


$4 oe Bankrupt. , | : 
If a bank bill, or banker's draft payable to A. or 
bearer, be delivered to him and loſt, and is after- 
wards found by a ſtranger; A. may have an action 
againſt the finder, for he had no title to it; though 
if the banker pays it he is indemnified. But if the 
ſtranger transfers it to B. for a valuable conſidera- 
tion, A. cannot maintain an act iom againſt B. by rea- 
ſon of the courſe of trade, which creates a property 

in the aſſignee. 1 Salk. 126. 

If a banker's clerk overpays à bill, he may be ad- 
mitted evidence for his maſter, though unleſs the 
money be recovered he is anſwerable; but this is 
only for the neceſſity of the thing, for the conſe- 
quence of rejecting ſuch a witneſs would be miſ- 


chievous. 11 Mod. Rep. 261. 1 Stra. 647. See 
Bills of Exchange. | 


Traders HE benefit of the bankrupt laws is allowed to 
x thre none but actual traders ; as they are, generally 
aVc the 


benefit of peaking, the only perions liable to accidental loſſes, 
the bank- and to an inability of paying their-debts, without any 
rupt laws fault of their own. If perſons in other ſituations of 
life contract debts, without the power of payment, 
they muſt take the conſequences of their own indiſ- 
cretion ; for the law deems it an unjuſtifiable prac- 
ice for any perſon, who is not in trade, to incum- 
ber himſelf with debts to any conſiderable amount. 
If a gentleman, or one in a liberal profeſſion, 
when he becomes in debt, has a ſufficient fund to 
. diſcharge ſuch debt, the delay of payment is a ſpe- 
cies of diſhoneſty, and a temporary injuſtice to the 
creditor ; and if he has not a ſufficient fund, the diſ- 
honeſty and injuſtice 1s the greater. Trade cannot 
be carried on without mutual credit; the contractin 
of debts is therefore not only juſtifiable, but neceſ- 


Bankrupt, 


ſary. And if accidental calamities, as the loſs of a 
ſhip in a ſtorm, the failure of thoſe with whom we 
have commercial connexions, or the non-payment 
of perſons out of trade, render it impoffible for a 
merchant or trader to diſcharge his own debts, it is 
his misfortune, and not his fault. To the misfor- 
tunes therefore of debtors, the law has given a com- 
paſſionate remedy, but denied it to their faults, 


I. What are Afts of Bankruptcy. 
II. Who are liable to be Bankrupts. | 
III. Who are not liable to be Bankrupts. 

IV, Iſſuing the Commiſſion and choofing Aſſignees. 

V. Examination of the Bankrupt, his Wife, and 
others. | 

VI. Dilpoſal of the Bankrupt's Eflate. | 

VII. The Bankrupt's Certificate and Diſcharge. 


I. What. are Afts of Bankruptcy. 


The various acts of bankruptcy within the ſeveral 
ſtatutes brought together into one view, ſeem to be 
as follows: Every perſon ſhall be a bankrupt, who, 
uſing the trade of merchandize, by way of bare 
gaining, exchange, bartry, cheviſance, or other- 
wiſe, 1n groſs, or by retail,_or ſeeking his trade of 
living. by buying and ſelling, or that ſhall uſe the 


trade or profeſſion of a ſcrivener receiving other 
men's monies or eſtates into his truſt or cuſtody, 


ſhall, 
1. Depart the realm; 
2. Begin to keep his houſe ; 
3. Abſent himſelf; . 
4. Take ſanctuary; 


5. Willingly or fraudulently ſuffer himſelf to be 


arreſted for any debt or other thing not grown or due 
for money delivered, wares ſold, or any other juſt 


or lawful cauſe or good conſideration or purpoſes ; 
6. Shall ſuffer himſelf to be outlawed ; 
7. Yield himſelf to priſon ; | 
3 9 5 FE: 8. Wil- 


- 


Bankrupt. 


8. Willingly or fraudulently ſhall procure his 
goods to be attached or ſequeſtered ; 

9. Departing from his dwelling-houſe ; ; 

10. Making any fraudulent grant or conveyance of 
his lands or goods, whereby his creditors may be de- 


feated or delayed for the recovery of their juſt debts. 


11. Shall obtain any protection, other than ſuch 
perſon as ſhall be lawfully protected by privilege of 


parliament. 


12. Shall prefer to any court any petition or bill 


againſt any of his creditors, thereby endeavouring 


to enforce them to accept leſs than their juſt debts, 
or to procure time, or longer days of payment than 
were given at the time of their original contract ; or, 

13. Being arreſted for debt, ihall lie in priſon 
two months upon that or any other arreſt or deten- 
tion for debt. 

14. Being arreſted I 100]. or more, ſhall eſcape 

out of priton. 
15, Paying the petitioning creditor, or delivering 
to him goods or ſecurity for his debts, whereby he 
ſhall private'y have more in the beet than the _ 
creditors ; or, 

16. Neglecting to make ſatisfaction for any fo 
debt to the amount of one hundred pounds, within 
two months after ſervice of legal proceſs, for ſuch 
debt, upon any trader having provige of parliament. 


I. Deparling the Realm. 1 1 . 


By departing from the realm, a man withdraws 
himſelf from the juriſdiction and coercion of the 
law, in order to defraud his creditors. 2 Blackſt, 
Com. 478. 

If a merchant departs the realm with the conſent 
of his creditors, he does not thereby commit an 
act of bankruptcy. 


2. Begin 10 keep bis houſe. 13 Eliz. c. 7. ſ. 1. 


Keeping in his own houſe, privately, ſo as not to 


be ſeen or ſpoken with by his creditors, except for juſt 


and 


- 


Bankrupt. — 


and neceſſary cauſe, is conſtrued to be an intention 
to defraud his creditors, by avoiding the proceſs of 
the law. Black/t. Com. 478. but 

If a tradeſman conceals himſelf, or abſconds 
within his houſe, with intent to delay or defraud his 
creditors, it makes him bankrupt, though the con- 
cealment be only for a ſhort time. 2 Show. Rep. 
523. d 1 5 
But lord chancellor Hardtpicte declared, that a Denying 
perſon's denying himſelf to a crediror at eleven X38” 
o'clock at night was no act of bankruptcy: for it ablehour 
could not be ſaid to be done with an intent io defraud 
his creditors, which is an ingredient the acts of par- 
liament require to make a man bankrupt. A=. 


\ 


Rep. 201. pl. 104. 


Keeping houſe to avoid an attachment for not 
delivery of goods, no debt being due, is not an i 
act of bankruptcy. Atk. Rep. 196. pl. 102. 

But. otherwiſe for fear of an attachment in chan- 
cery. Atk. Rep. 240. pl. 131. | 

If a man denies himſelf, knowing that a creditor þ. 
comes for a debt, he has committed an act of bank- 
ruptcy. Com. Dig. 523. | 

But lord chancellor Talbot ſaid, that a debtor's de- Denying 
nying himſelf to a creditor by note of hand, payable to a cre- 
at a future day, was not an act of bankruptcy. juno 
7 Vin. Abr. 61. pl. 14. | _— 

| The denial muſt be with intent to delay creditors, penyin 
therefore being denied when fick in bed, or engaged when ill. 
in company, would be no act of bankruptcy : bur if 
a trader orders himſelf to be denied, circumſtances 
may ſhew that he did not do it to avoid payment, 
but on account of fickneſs or particular bulinets. , 
Burr. Rep. 44. „ 

If a man commits a plain act of bankruptcy, as Going 
keeping houſe, &c. though be afterwards. goes abroad 
abroad, and is a great dealer, yet that will not purge ale, 
the firſt act of bankruptcy. Cro. Eliz. 13. pl. 6. 

No act of bankruptcy can be purged but by ob- 
taining a certificate. 2 Blackft. Com. 485, 486. 
Burr. Bep. 474. | 5 


But 


1 


But in the caſe of Hopkins v. Ellis, at niſ prius at 
Guildhall, T. 3 Ann. on an iſſue directed out of Chan- 
cery, whether the perſon was a bankrupt or not at 
ſuch a time, it was held per Holt, chief juſtice, that 
if H. commits a plain act of bankruptey, as keeping 

| houſe, &c. though he afterwards goes abroad, and 
is a great dealer, yet that will not purge the firſt act 
of bankruptcy, but he will till remain a bankrupt; | 
but if the act was doubtful, then going abroad and 
dealing, &c. will be an evidence to explain the firſt 
act. Allo, if after a plain act of bankruptcy he pays 


off or compounds with all his creditors, he is be- 
come a new man. 1 Salk. 110. 


3 Abſent himſelf. 1 Jac. c. 15. 1. 2. 


For fear If a man abſents himſelf for fear of being arreſted 
of arreſt. hy an attachment out of the court: of Chancery, 

for non-payment of money decreed, it is an act of 
bankruptcy. Com. Dig. 523. 

For a man to abſent himſelf for felony, is an act 
of bankruptcy, if his creditors are thereby delayed 
of their juſt debts; otherwiſe not. BEET 

If a man, having no conſtant dwelling; abſents 
himſelf from his uſual abode, he ſhall be adjudged 

bankrupt, O De. 53. 3 

If a merchant indebted departs the realm to mer- 
chandize, and having loſs by tempeſt, returns no 

more; this is not a departing, but an abſenting. him- 


ſelf. Sone 123, 124. See 2 Begin to keep his 
_ Houſe,” ; . 


For felo- 
ay. 


* 


4. Take Sanctuary. I Jac. c. 15. ſ. 2. 


Taking Taking ſanctuary is taking refuge in any place, 
the berge Where the law cannot be fo readily executed upon 
of the him, to delay the payment of his debts to his 
court, &c creditors: viz. within the verge of the court, or in 

any other particular place of refuge : but where a 


perſon has reſided within the verge of the court 
many 


> c as "v* . 


many years together, ſuch reſidence cannot be 
deemed an act of bankruptcy ; notwithſtanding the 


perſon ſo reſident has been declared a bankrupt, and 
the commiſhon has even appeared 1n the Gazette. 


5. Milfully or fraudulently ſuffer himſelf to be arreſted. 


x Jac. c. 18. f. 2. 


| If a man ſhall ſuffer himſelf to be arreſted, with- 


Suffering 


out a juſt and lawful cauſe; ſuch a proceeding ſhall himſelf 


be deemed an attempt to defraud: his creditors. 2 to bear- 
Blackſt. Com. 478. | "OY 
Or, if he cauſes a voluntary or feigned action to on a 

be commenced againſt him; as at the ſuit of a feigned 
friendly plaintiff, in order to be turned over from “tion, 
one priſon to another; for this oeing nere form, 

the bail never juſtify. Furr. 349. | : 

So, where the party procures himſelt to be ar- or a ſham 
reſted upon a ſham debt, that, by the ſtatute of debt. 
Elizabeth, is immediately an a& of bankruptcy. 

13 Eliz. c. 7. ſ. 1. 7 Vin. Gr. 62. 


6. Shall ſuffer himſelf to be outlawed, 1 Jac. c. 15. f. 2. 


But an outlawry in Ireland does not make a man 


bankrupt. Com. Di g. 524. 


Nor an outlawry in England, unleſs with intent 
to defraud creditors, as it ſeemeth; or if it be re- 


verſed before the commiſſion iſſues, or tor default 


of proclamations after the commiſſion. 2 Sid. 69, 
114, 176, Com. Dig. 524. 


7. Deld himſelf to Priſon. 13 Eliz. cap. 7. ſ. 1. 


% a 


This is to be underſtood a voluntary yielding, and x; mut 
not when a man is impriſoned for non- payment of a be vol- 
fine, or any refractory behaviour; for, though the 127 
act which cauſed the impriſonment be voluntary,” © Th 
the impriſonment itſelf is involuntary. Billingh. 

95. Good. 25, 


A per- 


60 Bankrupt. 
A perſon was arreſted for twenty-eight pounds, 
and, though he had money ſufficient to pay the 
debt, he choſe rather to go to priſon, in order, as he 
declared, to force his creditors to come to a com- 
poſition; and, by lord chancellor Talbot, this is an 
act of bankruptcy, within 1 Fac. though, without 
ſuch intent, yielding himſelf to priſon was no act 
of bankruptcy, unleſs he continued there two 
months. 7 Vin. Abr. 61, 62. | 


8. IWillingly or fraudulently procure his Goods to be at- | 
tached, &c. 1 Jac. c. 15. 1.2. | 


Willingly ſuffering goods, &c. to be attached or 
' ſequeſtered by any legal proceſs, is another direct 
endeavour to diſappoint hjs creditors of their ſecu- 
rity.* 2 Blackft. Com. 478. 
But, if his goods are attached, or ſequeſtered, 
without his procurement, that ſhall not make him 
bankrupt. - Com. Dig. 523. 


9. Departing from his Dwelling-houſe. 13 Eliz, 
c. 7. ſ. 1. 1 Jac. c. 15. ſ. 2. 


Abſcond- Being denied to a creditor is only evidence of an 
A act of bankruptcy; abſconding is the material part 
from cir. Of it. Lord Mansfield ſaid, If a trader leaves his 
cumſtan- houfe, circumſtances may ſhow it was not to abſcond. 
5 Burr. Rep. 484. 9 
Depart- One Hall rode out of town, and returned in the 
ing to de- evening, before which a bailiff had been at his ſhop 
—_ to arreſt him: the next morning he ſent ſor the 
term. bailiff, and informed him that he went out in order 
to get the term of the plaintiff; and, now the re- 
turn of the writ was out, if a new writ was taken out 
he would give bail, which was: done accordingly. 
And this was held to be an act of bankruptcy, with- 
in 1 Jac. c. 15. J 2. 2 Str. 809. ; 
AK Þ» 


10, Making 
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10 Make any fraudulent Grant or Conveyance. 1 Jac. | 
if W Co B LL ſ. 2. = 
0 a 


Making a fraudulent grant, &c. to a friend, or Praudu- 
; ſecret truſtee, of his tenements or goods, is en- lent 
deavouring to diſappoint his creditors of their ſe. grant. 
curity. 2 Blackſt. Com. 478. 

If a perſon makes a grant, or conveyance fraudu- 
lent within the ſtatute of 13 Elig. c. 5. or 27 Eliz. 

c. 4. it makes him bankrupt ; and if he makes a 
fraudulent grant, &c. he will be bankrupt, though 
he afterwards appears publicly upon the Exchange, 
&c. Com. Dig. 525. | 

If a trader makes a conveyance of his whole ſub- Cannot 
ſtance to a particular creditor, himſelf continuing in jj. 
poſſeſſion, and acting as viſible owner; even if ſuch ſub- 
conveyance be made by way of ſecurity, and for ſtance. 
valuable confideration, it is fraudulent and a ſpecific 
act of bankruptcy within the above clauſe. Burr. 

Rep. 484, 829. : | 

This was alſo adjudged in the caſe of Wilſon v. 
Day, Tr. 32, and 33, G. 2, before lord Mansfield, 
chief juſtice, who ſaid, if a bankrupt affigns all his 
effects, the very deed is an act of bankruptcy itſelf, 
as it defeats the whole bankrupt law, and leaves 
nothing for the creditors. 2. Burr. 827. 

If a trader execute a bill of ſale of all his ſtock Bill of 
and effects to pay certain creditors, the overplus, ** . 
if any, to be accounted for to himſelf, this is 
an act of bankruptcy. 1 Doug. 295. 

Such preference would defeat the management It would 
of the bankrupt's eſtate, and an equal diſtribution defeat the 
among his creditors. The law gives the management gf the > 
to perſons choſen by the creditors, under the direc- bankrupt 
tion of commiſſioners, and the control of the great 
ſeal. An equal diſtribution among creditors, who 
equally gave a general perſonal credit to the bank- 
rupt, has been anxiouſly provided for ever ſince the 
act of 21 Fac. c. 19. Burr. Rep. 476. Ath. Rep. 


183, 229, 233. 
; I © A con- 


* 0 


6 2 | Bankrupt. 


A con- A conveyance of part of a trader's eſtate may be 
9 public, fair, and honeſt; as a trader may ſell, 8 he 
not an act may openly transfer many kinds of property by way 
of bank- of ſecurity; but a conveyance of all muſt either be 
Tup&y- fraudulently kept ſecret, or produce an immediate 
abſolute bankruptcy. | 

Amen. But an aſſignment by deed of a leaſe, part of 
ment ot a bankrupr's eltate, in contemplation. of an att of bank- 
part. ruptey, is itſelt an act of bankruptcy. 

So it is, though ſuch an aſſignment is only one 
third of his ſtock. 3 Vi. 47. 

A parol aſſignment of only part of a trader's 
ſtock, and though by way of ſecurity, if done in 
contemplation of a bankruptcy, is void. Corop. 
629. 

1 or refuſal of payment is no act of 
bankruptcy; nor is an arreſt, if bail be given, 

7 Mod, Rep. 199. 
In ſome Holt, chief juſtice, in a caſe between Hopkins and 
= Gery, declared, that, if a banker or goldſmith, who 
ence may has many people's money, refuſes payment, yet 
be given keeps his ſhop open, and as often as he 1s arreſted, 
friengs, Lives bail, and by that means gives preference of 
payment to his friends, and when he has done, runs 
away, yet fuch payment ſhall ſtand againſt a com- 
miſſion of bankruptcy. This was practiſed in the 
caſe of Shephard the banker, who was arreſted almoſt 
every hour in the day for ſeveral days together, 
before he went off, and yet gave bail as often, and 
paid his friends, and then went and rendered himſclt 


in diſcharge of his bail. 7 Mod. Rep. 139. 


11. Shall obtain any Protection, other than ſuch Perſon 
as ſhall be lawfully protected by Privilege of Parlia- 
eu! 23 Jac co. 19. . 2. 


Procur- A trader procuring any protection, not being 
ing pro- himſelf privileged by parliament, in order to ſcreen 
tection. his perion from arreſts, has ſhewed an endeavour to 
elude the juſtice of the law. 2 Blackft, Com. . 

| y 
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By the 7 Ann. c. 12 / 5. no merchant or trader, 
within the deſcription of the ſtatutes againſt bank- 
rupts, who ſhall put himſelf into the ſervice of an 
ambaſſador, or public miniſter, all have any pri- 
vilege. | | | 
It ſeems, therefore, that a perſon's procuring 
himſelf the protection of an ambafſlador, or public 
miniſter, is an a& of bankruptcy within the 21 
Fac. as it defeats or delays creditors, or tends ſo to 
do. ö 


12. Shall prefer to auy Court any Petition or Bill againſt 
any of his Creditors, thereby endeavouring to enforce 
them to accept leſs than their juft Debts, or to pro- 
cure Time, or longer Days of Payment than were 
given at the Time of their original Contract. 21 Jac. 

[. 2. 

A petition of this kind is an acknowledgment of 
poverty or knavery. Blackſt. Com. 478. | 
But if the creditors, upon requett, enlarge the 

time for payment, it does not make the party bank- 
rupt. Com. Dig. 524. 


13. Being arreſted for Debt, ſhall lie in Priſon o 
Months, upon that or any other Arreſt or Detention 
for Devi. 1 Jace G. I5. 1.2.83 -Jac. ci i 
I. 2. 


The inability of a trader to find bail, in order to Notbeing 
obtain his liberty, argues a ſtrong deficiency in his able to 
credit, owing either to ſuſpected poverty, or ill cha- e 
racter; and his neglecting to do it, if able, can ariſe ſumption 
only from a fraudulent intention: in either of which ws * 
caſes it is time his creditors ſhould compel a diſtri- 5 
bution of his effects. 2 Burr. Rep. 819. 2 Blackft. 

Com. 478, 479. | 

If a trader o ves twenty. {or ten) pounds, and be 
arreſted for it, and lie in priſon two months, this 
makes him bankrupt. Good. 2 5. | 

| I 2 Where 


” * 
9 ww 
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When Where bail is put in, the bankruptcy only relates 
bailis put to the time of ſurrender; as the moſt ſubſtantial 
en; trader is liable to be arreſted, and the mere being 
arreſted is no preſumption of inſolvency : the pre- 
ſumption from his lying in priſon, two months, 
without his being able to get bail, is a very ſtrong 
one. 2 Burr. Rep. 818. 
Two A. being arreſted puts in bail, ſurrenders in diſ- 
months charge of his bail, and lies above two months in 
eee reg pms he is bankrupt only from the time of his 
ing. urrender, not from the time of his arreſt. Reſolved 
unanimouſly. Tribe. v. Webber, H. 17 G. 2. 2 Burr. 
 Kep. 815. „ 
Statute Lord Hardwicke ſaid that the word months, in an 
——j— act of parliament, means lunar. 3 Atk. Rep. 346. 
unar. 


See alſo page 10 of this work. 


14. Being arreſted for 100l. or more, ſhall eſcape out 
of Priſon. 21 Jac. c. 19. 1. 2. 


It is not to be ſuppoſed that any man would 
break priſon, who was able and deſirous to pro- 
cure bail. 2 Blackft. Com. 479. 

The act which renders the trader a criminal, 
muſt mean an eſcape againſt the conlent of the 
ſheriff, a running away and breaking his priſon. 
arr; Reb 440. - 


15. Paying the petitioning Creditor, or delivering to him 
Goods or ſecurity for his Debt, whereby he ſhall 
privately have more in the Pound than the other 
Creditors, 5 G. 2. c. 30. ſ. 24. 


This act of bankruptcy is beſt explained in the 
preamble of the above clauſe of the ſtatute, in the 
following words : Whereas commiſſions of bank- 
rupt are frequently taken out by perſons, who by 
means of ſuch commiſſions, (on a-compoſition pro- 
poſed by the bankrupt), and on promiſe not to 
execute the ſame, prevail with and extort * 

8 . 


Bankrupt. 


the bankrupt their whole debts, or much greater 


part thereof than ſuch bankrupts pay to their (other} 
creditors, or otherwiſe get from ſuch bankrupts, 
goods, or other real or perſonal ſecurity: Which is 
contrary to the true intent and meaning of the 


ſeveral ſtatutes made concerning bankrupts ; which 
ſaid ſtatutes intend, that all ſuch bankrupt's cre- 


ditors ſhall be on-an equal foot, and not ene prefered 
before another, oy paid more than another, in re- 
ſpe& to his or Her debt.” 5 G. 2. c. 30. J 24. 


16. Neglefling to 1 Satisfaction for any juſt Debt, 
to the Amount of 100 Pounds, within two Months 
| after Service of legal Proceſs, for ſuch Debt, upon 


any Trader me Privilege 2 Parliament. 4 G. 3. 


6. 33. 1 


The reaſons aſſigned in the ſtatute for declaring 
this to be an act of bankruptcy, are theſe: To 
ſupport the honour and dignity of parliament, and 
good faith and credit in commercial dealings, which 
require that, in caſes of bankruptey, the laws ſhould 
have their due courſe, and that no merchants, bank- 
ers, brokers, factors, ſcriveners, or traders, within 
the deſcription of the ſtatutes relating to bankrupts, 
having privilege of parliament, in any caſe of actual 
inſolvency, ſhould, by any privilege whatever, be ex- 
| empted from doing equal juſtice to all their cre- 
ditors.“ 

But, to make this a perfect and comp'ete act of 
bankruptcy, a creditor mult make and tile on re- 
cord, in one of the courts at Weſtminſter, an affidavit 


that the debt is juſtly due to him; and that his 


debtor, as he verily believes, is a metchant, &c. 
within the deſcription of the ſtatutes relating to 
bankrupts. 4 G. 3. c. 33. .. 1. 


II. Who are liable to be Bankrupts. 


Every trader is liable to a commiſſion, who can Perſons 


maintain an action for calling him bankrupt : this 122 
appears an action 


% 


5 Vankrupt. 
tor being appears from the neceſſary allegations in the decla- 
e ration, and from the proof that the court requires 
rupts, on the trial of ſuch action; for the court expects 
_— the plaintiff not only to alledge in his declaration. 
rupts. that he is a tradeſman, but allo that he gains his 
living by buying and felling ; and that he is liable 
to become bankrupt within the ſtatutes ; all which 
they have declared muſt alſo be proved on the trial. 
3 Mod. 112. Rol. Abr. 60. pl. 11. 62. 8 
Foreign- An Triſhmas trading and contracting debts in Eng- 
be ban... land, and coming over here, may have a commiſſion iſ- 
rupts. ſued againit him, at the petition of the creditors 
here; and the Iriſb creditors alſo upon the commiſ- 
ſion may come in and prove their debts. And, ge- 
nerally, if a perſon carries on a trade in any place be- 
longing to the crown of Great-Britain, and comes 
into England, a commiſſion may be taken out by the 
creditors in England, And there have been ſeveral 
inſtances, where perſons belonging to the planta- 
tions abroad, and which is their ſole place of reſi- 
dence, yet happening to be in England, have had 
commilhons of bankruptcy taken out againſt them 
here. 1 Alk. 82. | 
Bankrupt The benefits, as well as the penal parts of the 
laws ex- bankrupt laws, are extended as well to aliens and 
+ nag o denizens as to natural-born ſubjects, being intended 
entirely for the protection of trade, in which aliens 
are often as deeply ꝭoncerned as natives. 2 Blachſt. 


Com. 474, 475. 85 f 
Bankers, Bankers, brokers, and factors, are liable to the 5 
7 ſtarutes.concerning bankrupts, 5 G. 2. c. 30. / 39, 
tors may continued to the firſt of June 1793, by the 28 G. g. ( 
be bank- c. 24. . 2. and from thence to the end of the 


rupts. then next ſeſſions of eee 


And arti- Though artificers differ from thoſe who buy and 
ficers. fell, yet they may be bankrupts. Str. 514. 

Inferor Though the trade be a very inferior one, yet if 

_— the party gets his living thereby, it will be a ſut- 

*  Hticient trading to make him bankrupt ; as carpen- 

| ters, 


I % - 
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ters, cow-keepers, vintners. Com. Dig. 521. 3 Mod. 

Rep. 155. Goodinge 13. . W 
Lord chancellor Hardwicke inclined to think a Pawn. 
pawn-broker within' the ſeveral ſtatutes concerning brokers, 
bankrupts. Aik. Rep. 206. pl. 109. 
| Thoſe who do not ſell the ſame wares they buy, Buyers 
but convert them to ſaleable commodities and then who con- 
ſell them; as bakers, brewers, clothiers, gold- ker 3 74 
ſmiths, ironmongers, lockſmiths, milliners, nailers, to other 
ſaleſmen, ſhocmakers, ſmiths, tanners, and the like, ges“ 
though part of their gain is by bodily labour, and 
not by buying and ſelling, yet they are within the 
ſtatutes of bankrupt; for the labour is only in 
melioration of the commodity, and rendering it 
more fit for ſale. Com. Dig. 330. 3 Mod, Rep. 

330. Com. Dig 521. 2 Blackſt. Com. 476, &c. 

If a perſon deals for ſome time in a trade and Quitting 
afterwards quits it, leaving his ſtock in the hands trade. 
of another, and ſhares with the other in profit 
and loſs, and after ſuch quitting becomes indebt- 
ed, and conceals himſelf from his creditors, he 
is a bankrupt. Burr. Rep. 6, 8. 

A man who leaves off trade may be bankrupt 
for debts contracted before, but not for debts con- 
tracted after. Lord Raym. 287. ä 

A clergyman, if he trades, may be a bankrupt, Clergy- 
Atk. Rep. 198. X man. 

If a public officer, as an exciſeman, &c, is a 
trader, he makes himſelf ſubject to the ſtatutes 
of bankrupt. Atk. Rep. 206. pl. 109. | 
A feme covert in London, being a ſole trader, ac- Feme 
cording to the cuſtom, is liable to a commiſſion ert. 
of bankrupt. 2 Blackfl. Com. 477. 

In the caſe of Lavie and another, affignees. of 
Jane Cox, a bankrupt, v. Phillips and others, aſſig- 
nees of John Cox, a bankrupt. M. 6. G. 3. It 
was adjudged in the court of king's bench, pre- 
ſent lord Mansfield, Wilmot, Yates and Afton, that 
a commiſſion may be taken out * a feme co- 
vert as a ſole trader. 3 Burr. 1776. 
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Barriſter. A barriſter who had a colliery, and dealt in coals 
at Durham, was held ſuch a trader as might be a 
5 bankrupt. Str. 514. 
Attor- An attorney at law is within the above caſe, 
„ and may be bankrupt by buying and ſelling mer- 
chandize in the way of trade. Salk. 12. pl. 2. 
Carth. 82. 
Members Merchants, bankers, & having privilege of 
GPS: parliament, were not, till 1763, compellable to pay 
be bank. Their juſt debts, or become bankrupts, on account of 
rupts. the freedom of their perſons from arreſts upon 
civil proceſs; but now any creditor of ſufficient - 
value of ſuch merchants, &c. obſerving the di- 
rections of the ſtat. 4 G. 3. may ſue out a com- 
miſſion of bankrupt againſt any ſuch merchant, 
&c. and proceed thereon as againſt other bank- 
rupts. | 
And ftat. 4 G. 3. c. 35. / 4. declares, that 
nothing in that act ſhall ſubject any perſon enti- 
tled to privilege of parliament, to be arreſted or 
impriſoned, during the time of ſuch privilege, 
except in caſes made felony by the bankrupt acts. 
ws roo Lord Hardwicke ſaid, .a commiſſion of bankrupt 
| ns Fra formerly iſſued -againſt a peer, an earl of Suffolk, 
for trading in wines; and, though there might be 
ſome particular powers that commiſſioners of bank- 
rupts could not exerciſe againſt a peer, he might 
be liable to a commiſſion of bankrupt, if he would 
trade. Atk. Rep. 201. 
Phyſi- The ſtatutes relating to bankrupts have been 
Sans. adjudged to extend to phyficians, who have 
traded or merchandized. 
8 They alſo extend to private gentlemen, though 
gentle. never bred up to trade, but have only inveſted their 
men. money in it, in order to make better intereſt there- 
of; notwithſtanding they have never acted or ap- 
peared in the trade, or been known to thoſe who 
traded with the perſon to whom they ſo lent the 
money, or been perſonally concerned in the buy- 
ing and ſelling any —_ whatſoever. 
Perſons 


E. 
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Perſons uſing the trade or profeſſion of a ſeri - Seriven - 
vener, receiving other men's monies or eſtates into“ 
his truſt or cuſtody, may be bankrupt. Ral. Abr. 59 

pl. 6. Aut. Rep. 142, 143. ee eri 

- Smuggling and running of goods, though con- smug- 
trary to act of parliament, is a trading within the blers 
meaning of the bankrupt acts, and ſuch trader is 
liable to a commiſſion. At. Rep. 198, 199. 


III. Who are not liable to be Bankrupts. 


Buying and felling, in order to promote a buſi- Who © 
i neſs which does not make a trader, will not caute Sa 
| a a man to be bankrupt. Str. 514. rupts. 
Nor buying and ſelling in general, unleſs the , farmer 
party's principal means of living be gained there- cannot. 
by: therefore if a farmer buys beaſts, corn, and 
hay, and afterwards ſells them, he cannot be 
bankrupt ; tor his principal means of living is 
by his labour, and not by his buying and felling; 
5. G. 2. C. 30. . 40. Salk, 110. Str. 513. 

Nor a drover, or a graxier, as ſuch; for, though Nor a 
they alſo buy and ſell beaſts, &c. in the courſe of e 
huſbandry, yet trade is not their principal, but 
only a collateral object; and the ſubjecting them to 
the laws of bankruptcy, might be a means of de- 
feating their landlords of the ſecurity which the 
law has given them above all others, for the 4 
payment of their reſerved rents. 5 G. 2. c. 30. RW 
Dem 

Before the temporary ſtatute of 5 G. 2. c. 30. 
which is continued by 28 G. 3. c. 4. to the 1ſt 
of June 1793, and from thence to the end of the 
then next ſeſſion of parliament, a drover was with- 
in the deſcription of a bankrupt. IE : 

No receiver-general of any taxes, granted by act or recei« 
of wh thall be deemed a bankrupt. 5 G. 2. werfe 
c. 30. J. 40. 5, e aa 

Buying and ſelling under particular reſtraints, or ,,.... 
for particular purpoſes, will not make a man a —— 

1 ; 8 bankrupt : cular 
purpoſes. 


2. 
* 
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bankrupt; as if a commiſſioner of the navy uſes to 
buy victuals for the fleet, and diſpoſes of the ſur- 
plus and refuſe, he is not thereby made a trader 
within the ſtatutes. Sin. 292. Ventr. 270. + 
Buyers A man who lives by buying only, and not ſell- 
only or ing, cannot be bankrupt; or by ſelling only; but 
_ it muſt be by both bryins and ſelling, and alſo 
getting a livelihood by it; as by exercifing the 
calling of a merchant, a grocer, or mercer; or in 
one general word, a chapman, a perſon who buys 
and ſells any thing. Nor will one ſingle act of 
buying or ſelling make a man a trader; but it 
muſt be a repezared practice and profit by it. 
Com. Dig. 5. 2 Blackſt. Com. 476. 
It muſt be a general trading, and of perſonal 
things; therefore if a man purchaſes and ſells lands, 
or it he be a butler, ſteward to the king, to the 


inns of court, &c. or a farmer of the cuſtoms, ex- 


ciſe, &c. ſuch cannot be a bankrupt, Com. Dig. 522. 
Skin. 292. | OY 

No member of the bank of England, of the Eaft- 
India or Engliſh linen company; nor any perſon 
circulating exchequer bills; nor any adventurer in 
the royal fiſhing trade, or in the Guinea company, 
nor any member of the London Aſſurance, or Royal 
Exchange, or South-Sea companies, ſhall be deemed 
bankrupt on account of his ſtock in the ſaid com- 
Panies. 2 Blackſt. Com. 476. 13 and 14 C. 2. c. 24. 
E 8. 3. % 27. . 13. 6 G. c. 18. 10. 9 An. 

e . „ 1H- | FI 
Garden. No handicraft occupation, where nothing is 
£5, gold- bought and fold (and therefore an extenſive credit 
"er for the ſtock in trade is not neceſſary to be had) 
founders, will make a man a bankrupt ;- as that of a gardener, 
—— gold-beater, gun. founder, huſbandman, weaver, and the 
weavers, like, who are paid for their work and labour. 
> 2 Blackſt. Com. 4706. Stone 120. Show. Rep. 270. Cro. 
| Fac. 585. pl. 6. Cro. Car. 31. e 


Nor an An inn-keeper or victualler cannot, as ſuch, be a 


innkeep- 5 ö 2 23 | - 
gr or ole. bankrupt; for his gain or livelihood does Nr 
tualler. rom 


Bankrupt. 


from buy ing and ſelling in the merchandize, but great- 
ly trom the uſe of his houſe, furniture, attendance, and 
the like; and though he may buy corn and victuals 
to ſell again at a profit, yet that no more 
makes him a trader, than a ſchool-maſter or other 


5 


perſon is, who keeps a boarding-houſe, and makes 


conſiderable gains by buying and felling what he 
ſpends in the houſe ; and ſuch a perlon 1s clearly 
not within the ſtatute. 2 Blackfl. 476. Burr. 
Mansf. 2064. 


An infant under the age of twenty-one years, Noran 
though a trader, cannot be made a bankrupt with infant. 
reſpe& to debts contracted during his infancy, . . 


though the act of bankruptcy be committed after he 
was of age; for an infant can owe nothing but for 
neceſſaries; and no perſon can make a bankrupt 
for debts which he is not liable by law to pay. T. 
at Ni Pri. 37. S. P. 2 Black/t. Com. 12 Mod. 243. 

Lord chancellor King was clear of opinion that an 
infant could not be a bankrupt, Sal. Caf. in Chanc. 
% ô wn”; 

Having part a in ſhip will not make the party a 
trader, unleſs he freight it; nor if he freights it, it 
he does not get ſo much as is due upon the bottom 
for repairs; nor will the having a ſhare in a barge, 
or ſtage coach, which are let to hire; nor will 
having ſome ſtock in the ſhip make the party a mer- 
chant ; becauſe it is frequent for perſons to adven- 


ture ſome particular things in ſuch a ſhip for ſuch a 


Nor a 


cer | 
aving 


art in 
p. I 


voyage; and by the ſtatutes of bankrupt, profeſſed __ 


merchants are only meant, who are in conſtant tra- 
ding. -T. Raym. 287. Salk. 109, 110. | 
Sutlers to armies are not liable to the bankrupt 


laws, 3 Kep. Rep. 451. pl. 16. 


Mere working taylors are not within the ſtatutes of 


bankrupts, becauſe it is not by buying and ſelling 


that they get their living, but by making garments 
for their cuſtomers, who ſend them the materials they 


work upon. Read. Stat Law. 185. 


Nor are mere working carpenters, becauſe they are 
only labourers. Comb. 74. 
N K 2 


Workin 


tay lors. 
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P. Iſing the Commiſſion, and choofing Aſſipnees. 


Stat.z 6. As the ſtatute of 5 G. 2. c. 30. will be frequent- 
On IP referred to under the title of bankrupts, it may be 
wg 5 8 neceſſary to obſerve that it is a temporary act, though 
1793, Kc. it has been regularly continued from time to time: 
and by the 28 G. 3. c. 24. .. 2. it is continued in 


force to June 1, 1793, and from thence to the end of 
the then next ſeſſion of parliament. 
For what By the above-mentioned act of 5 G. 2. c. 30. ,. 23, 
— it bs enected, that no commiſſion of bankrupt ſhall 
ſion ſhall be flued on the petition of one or more creditors, 
be iſſued. unleſs the ſingle debt of ſuch creditor, or of two 
or more being partners, amount to lool. or unleſs 
the debrs of two creditors petitioning, amount to 
150l. or unleſs the debts of three or more creditors, 
petitioning, amount to two hundred pounds ; and 
the creditors petitioning ſhall, before-the ſame be 
granted, make attidavit, or ſolemn affirmation, be- 
* fore one of the maſters in Chancery, of the truth of 
their debts, and ſuch affidavit ſhall be filed by the 
proper officer. 


Saller The law does not confider perſons whoſe debts 
> 8 Ig amount to leſs, to be traders conſiderable enough, 
able either to enjoy the benefit of the ſtatutes themſelves, 
enough. or to entitle the creditors, for the benefit of public 
commerce, to demand the diſtribution of their 
effects. 2 Blackft. Com. 475. 
Furth:y The creditor or crediters petitioning ſhall alſo 
direc- give 200), bond to the lord chancellor for proving 
Lon: the debt, as wel! before the commiſſioners as upon 
a trial at law, if the due iffuing of tae commiffion 
ſhall be conteſted, and alſo for proving the party a 
bankrupt, and further to proceed on ſuch commiſ- 
fion as hereafter is mentioned ; and, if it ſhall appear 
that the commiſſion was taken out fraudulently, the 
lord chancellor may order ſatisfaction, and may aſ- 
fign ſuch bond to the party injured. Id. 
_ The petitioning creditor's debt muſt be a legal 
legal. © one, and therefore an aſſignee of a bond cannot ob- 
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tain a commiſſion, nor muſt it be of above fix years 
ſtanding. 2 Str. 899. Moſeley 37. es 

A bankrupt petitioned to ſuperſede the cum Debt on. 
ſion againſt him, becauſe the petitioning creditor's 7 197 
debt aroſe only from a note that had been indorſed © 
to him after the petitiener had committed an act 
of bankruptcy ; but, as it appeared that the note 
itſelf was given before any act of banktuptcy, though 
iadorſed after, lord chancellor Hardwicke thought 
it a debt upon which the petitioning creditor might 
take out the common. Alt. Rep. 73. pl. 27. 1d. 

127. pl. 70. 

An arbitration . is a debt at law, and binds the An arbĩi- 
parties, till ſet aſide by the corruption or partiality, 8 
and is alſo a ſufficient debt to ſupport a commiſſion 
of bankruptcy. Atk. Rep. 241. 

The lord chancellor may appoint ſuch 1 diſ- commit. 
creet perſons as to him ſhall _ good, to be com- fioners 
miſhoners. 13 Eliz. c. 7. _— 
Which commiſſioners, — they act, ſhall ad- 
miniſter to each other the following oath : 4. 
5B. do fwear, that I will faithfully, impartially, 

«© and honeſtly, according to the beſt of my ſkill 

„and knowledge, execute the ſeveral powers and 
© truſts repoſed in me as a commiſſioner, in a 
6c commiſſion of bankrupt againſt C. D. and this 
* without favour or affection, prejudice or ma- 

„ lice. So help me God.” 5 G. 2. c. 30. fe 43. 

And they ſhall keep a memorial thereof, ſigned | 
by them, —_ the proceedings, Id. /. 44. 

The commiſhoners ſhall aiſo cauſe notice of the , m_ 1 
commiſſion being iffued, to be given in the Gazette, 3 
and alſo notice in writing to be left at the bankrupt's 
_ uſual place of abode, or perſonal notice to be given 

if he is in priſon. Id. J. 

In which notice ſhall be appointed a time and Meetings 

place of meeting of the commiſſioners z which Point 


ce 
meeting ſhall be at three ſeveral times within forty- 


two — the laſt of which ſhall be on the forty- 
ſecond day; within which time the bankrupt ſhall 
ſurrender himſelf, and diſcover his eſtate and effects. 
Ia. Hs 1, 2 

A bank. 
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Puniſt⸗- A bankrupt who does not within forty days after 
2 notice in writing, of a commiſſion being awarded 
pearing and iſſued againſt him, ſuch notice being left at his 
mudne uſual place of abode, or of perſonal ſervice if he 
to be . be then in priſon, and notice given in the London 
amined Gazette that ſuch commiſſion is iſſued, and of the 
— time and place of the meeting of the commiſſioners 

therein named, ſurrender himſelf to them, and fign 

or ſubſcribe ſuch ſurrender, and ſubmit to be ex- 

amined from time to time upon oath, or, being one 

of the people called Quakers, upon ſolemn affirm- 
ation, before the commiſſioners, and in all things 

conform to the ſeveral ſtatutes made and now in 
force concerning bankrupts (being thereof lawfully 

convicted by judgment or information) ſhall ſuffer as 

a felon, without benefit of clergy. Id. 

The great ſeal may, however, enlarge the bank» 
rupt's time for ſurrendering himſelf, and diſclofing 
and diſcovering his effects, to fifty days from the 
end of the forty- two days, ſo as the order be made 
ſix days before the expiration of the forty-two. Id. ſ. 3. 
Creditors A creditor has his choice whether he will come 
ee in under the commiſſion or not; but, if he chooſes 
choice to to come in, he cannot alſo proceed at law for the 
ee = ſame debt : therefore if the creditor has the bank- 

rupt in execution, he muſt diſcharge him from the 
execution, before he can be admitted as a creditor 
under the commiſſion; and a petitioning creditor, 

by the very petition, has made his election. 2 Ack. 

The mo- 83. 152. 

xey with Before aſſignees are choſen, the major part in 

\ Poe todg- value of the creditors may direct how and with 

ed. Whom the money to be received ſhall remain, till 
divided; to which the aſſignees ſhall conform, as 

Choofing often as 100). ſhall be got in. 5 G. 2. c. 30. / 32. 

alſignees. The commiſſioners, after notice given in the Ga- 

Zectte that a commiſſion has iſſued againſt the 
bankrupt, ſhall forthwith appoint a time and place 
for the creditors to meet to chooſe aſſignees of the 
bankrupt's eſtate and effects; which meeting for 


London, and * places within the bills of r 


Time en- 
larged. 
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ſhall be at the Guildhall of the faid city. 5 G. 2. 

c. 30. /. 26. 
Fourteen days at leaſt ought to be allowed from What 
the notice in the Gazettee of the iſſuing the com- be all 
miſſion, to give the bankrupr's creditors, in what- ed r $a 
ever part of the kingdom they may reſide, an op- 
portunity of being preſent at, and voting in the 

choice. 

They are thus immediately to appoint a time and Expedi- 
place for the choice of aſſignees, becauſe it may be d e 
neceſſary to take care of the bankrupr's eſtate and Choolng 
effects: and it muſt not be laid down as a rule, that, aſſignees. 
becauſe ſome of the creditors are beyond ſea, there- 
fore they muſt at all events have an opportunity of 
voting in the choice, and the creditors be directed 
to proceed to a new one: if this was to prevail, the 
choice muſt be poſtponed to a great length of time, 
which would be directly contrary to the act of par- 
liament; and therefore the rule is, that the aſſignees 
ought to be continued, unleſs ſome objection can be 
ſhewn with regard to che ſubſtance or integrity of 
the perſon who is choſen aſſignee. Atk. Rep. 92. | 

Lord chancellor Hardwicke ſaid, that the com- Creditors 
miſſioners, upon the day for choice of aſſignees, not obli- 
were not critically to examine into the debt, bur to fed 
admit creditors upon their oath for what they {wore account 
was due to them, as they would {till be liable to an e 5 
account afterwards; and that beſides, it would be . 
extremely hard to exclude perſons who might per- 
haps be the greateſt creditors, till the account was 
ſettled, which might be the work of ſeveral years: 
and it might be neceſſary and convenient that aſ- 
ſignees ſhould immediately be choſen, and it was not 
neceſſary that the aſſignees ſhould have proved any 
debts under the commiſſion, or that they ſhould 
be even creditors at large of the bankrupt. Atk. ., 
Rep. 70, 71, 133. 

The creditor or creditors who ſhall ſue out the Expences 
commiſſion, thall proſecute the ſame at their own eh tbe__ 
expence, till aſſignees be choſen; and the commil- Goa. © 

| Loners 
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fioners ſhall, at the meeting for chuſing aſſignees, 
aſcertain ſuch coſts, and by writing under their 
hands, order the aſſignees .to reimburſe the ſame, 


out of the firſt effects that ſhall be got in. 5 G. 2. 


C. 30. ＋ 2 & | : 
At ſuch meeting for chooſing aſſignees, the com- 


thall vote miſſioners ſhall admit the proof of any creditor's 


for aſ- 
dg nees. 


tingent, 1 Doug 16. 


debt, who lives remote from the place of meeting, 
by athdayit ; and alſo permit any perſon, duly au- 
thorized by letter of attorney from ſuch creditors, 
(oath being made of the due execution thereof, ei- 
ther by athdavit {worn before a maſter in Chancery, 
or before the commiſſioners viva voce; and in cale 
of creditors refiding in foreign parts, ſuch athda- 
vits to be made before a magiſtrate where the party 
ſhall be reſiding, and together with ſuch creditor's 
letters of attorney, to be atteſted by a notary public) 
to vote in the choice of an aſſignee or aſſignees in 
the place of ſuch creditor ; and every creditor ſhall 
be admitted to prove his debt, without paying any 
thing for the ſame; and the commiſhoners ſhall aſ- 
ſign the eſtate aud efe&s unto ſuch perſon or perſons 


as the major part in value of the creditors, according 


to the debts then proved, ſhall chooſe. 5 G. 2. 
c. 30. .. 26, 26. i 


But no creditor ſhall be entitled to vote, whoſe 


debt ſhall not amount to 10. 1d. /. 27. | 

A perſon guilty of uſury, cannot come in to prove 
his debt as a bona fide creditor under the commiſſion, 
for the whole debt is void. 2 Fez. 489. Al. 125, 

Debts payable upon a contingency, which may 
never happen, cannot be proved under a commiſſion 
of bankruptey. 3 Wilſ. C. B. 27900 

Where a bond conditioned for the payment of a 
ſum ot money, by a principal and ſurety, has not 
been forfeited till after the bankruptcy of the ſurety, 


the debt cannot be proved under his commiſſion, 


and therefore he may be ſued upon it, notwithſtand- 
ing his certificate, the debt as to him being con- 


The 
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The commiſſioners may from time to time ap- Chooſing 
point new aſſignees, if the major part of the cre- 238 | 
ditors, whoſe debts amount to 10. ſhall think fit; | 
and the former aſſignees ſhall aſſign to them in ten 
days after notice of ſuch choice, and of the new 
aſſignees acceptance thereof, ſignified under their 
hands, on pain of 200). to the creditors, with full 
coſts. 5 G. 2. c. 30. .. 30. 

And the lord chancellor, on petition of any cre- Notice 
ditors, may order former aſſignments to be yaeated, g 
and new aſſignments to be made of the effects not given. 
received; and the commiſſioners ſhall cauſe public 
notice to be given in the two London Gazettes im- 
mediately following the removal of the aſſignees, 
and the appointment of others, that the former aſ- 
ſignees are removed, and others appointed in their 
ſtead, and that the bankrupt's debtors do not pay 
their debts to the aſſignees removed. Same Stat. 31. 

And ſuch new aſſignees, on filing à ſupplemental 
bill, ſhall be entitled to the benefit of the proceed- 
ings, in a ſuit begun in the time of the firſt aſ- 
fignees. 1 Ah. 88. | 


V. Examination of the Bankrupt, his Wife, and others. 


Upon certificate under the hands and ſeals of the Bank- 
commiſſioners, that ſuch commiſſion is iſſued, and fun- 
ſuch perſon proved before them to become bankrupt, dering, 
it ſhall be lawful for any judge, or juſtice of the te be. 
peace. and they are required, upon application ted: 
made, to grant their warrant for the taking and ap- 
prehending ſuch perſon, and him to commit to the 
common gaol of the county where he ſhall be ap- 
prehended, there to remain until he be removed by 
order of the commiſſioners by their warrant ; and 
the gaoler, to whofe cuſtody ſuch perſon ſhall be 
committed, is required to give notice to one or 
more of the commiſſioners, of ſuch perſon being in 
his cuſtody ; whereupon they ſhall ſend their war- 
rant to him to deliver him to the perſon who _ 
64h T6 Feld 2) | FR: - 
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be named in the warrant, who ſhall convey bim to 
the commiſſioners to be examined; and the com- 
miſſioners, by ſuch or a 15 other warrant, may ſeize 
the goods and papers of ſuch bankrupt, which ſhall 
be in any priſon; the neceſſary wearing apparel of 
ſuch bankrupt, or of his wife or children, excepted. 
5 G. 2. c. 30. .. 14. 

But if any 4 ſo apprehended ſhall, within 
the time allowed, ſubmit to be examined, and con- 
form as if he had ſurrendered, he ſhall have the be- 
nefit of this act, as if he had voluntarily come in. 
Id. ſ. 15. 

Hence it ſeems that the bankrupt ſhall not be ap- 
prehended or committed until he ſhall have made 
default in not ſurrendering and making diſcovery, 

after due notice as aforeſaid. 

Every bankrupt, after aſſignees ſhall have been 
appointed, ſhall deliver upon oath or affirmation, 


before a mafter in Chancery, or a juſtice of the 


peace, unto ſuch affignees, all books of account, 
papers, and writings not ſeized by the meſſenger of 
the commiſſion, and not before delivered up, and 
then in his power, and diſcover ſuch as are in the 
power of others that may any way concern his eſtate ; 


© and being not in cuſtody, ſhall at all times attend 


the aſhgnees, on reaſonable notice given to him in 
writing, or left for him at his place of abode, in 
order to affiſt in making out the accounts of his 
eſtate. 5 G. 2. c. 30. 

And ſuch bankrupt, having ſurrendered, ſhall, at 
ſeafonable times, before the expiration of the laid 
forty-two days, or ſuch further term as ſhall be al- 
lowed to finiſh his examination, be at liberty to in- 
bes his papers, in preſence of the aſſignees, or 

ome perſon appointed by them, and to bring with 
him for his aſſiſtance ſuch perſons as he may think 
fit, not exceeding two at a time, and to make ex- 
tracts and copies from thence, the better to enable 


And ſhall him to diſcover his effects. And in order thereto, 


the ſaid bankrupt ſhall be free from arreſt or im- 
priſonment 
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priſonment of his creditors in coming to ſurrender, 
and from his ſurrender, for the ſaid forty-two days, 
or ſuch further term as ſhall be allowed, provided 
he was not in cuſtody at-the time of ſurrender ; ; and 
if he be arreſted for debt, or on an eſcape warrant, 
coming to ſurrender, or after ſurrender within 
the ſaid term, then, on producing the ſummons, 
under the hands of the commiſſioners or _—_— 
to the officer who ſhall arreſt him, and making it 
appear to ſuch officer that ſuch notice is ſigned by 
them, and giving the officer a copy thereof, he 
ſhall be immediately diſcharged : and if any officer 
ſhall in ſuch caſe detain ſuch bankrupt, he (hall 
forfeit to him for his own uſe 51. a day, for every 
day he ſhall detain him, by action of debt, with full 
coſts, Id. ſ. 5. 

If any bankrupt be in priſon or cuſtody at the , 8 
time of iſſuing the commiſſion, and is willing to — in 
ſubmit to be examined, and can be brought before priſon 
the commiſſioners and creditors, the expence thereof mmi 
ſhall be paid out of his eſtate: but if ſuch bankrupt ſion is iſ- 
is in execution, or cannot be brought before the ſued. 
commiſſioners, the commiſſioners 2 ſhall attend 
him in priſon, and the aſſignees are required to ap- 
point a perſon to attend him in priſon, and to pro- 
duce him his books and papers, in order to prepare 
his laſt diſcovery and examination : a copy whereof 
the aſſignees ſhall apply for, and the bankrupt ſhall 
deliver to them, ten days before ſuch laſt examina- 
tion. Id. ſc 6. 

And the commiſſioners may examine on . as Bank- 
well by word of mouth as by interrogatories in writing, pape 
every ſuch bankrupt, touching all matters relating mined by 
to his trade, dealing, lands, tenements, goods, 3 
chattels, effects, debts, bills, bonds, books of ac- nter. 
count, and ſuch other things as may tend to diſ- rogato- 
cloſe his eſtate, or ſecret grants, conveyances, and . 
eloigning of his lands, tenements, goods, money, 
and debts, as the commiſſioners ſhall think meet; 
and they may alſo examine, in manner aforeſaid, 
every perſon duly ſummoned before or preſent at 


1. 2 any 
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any of their meetings, touching all matters relating 
to the perſon, trade, dealings, eſtate, and effects of 


the bankrupt, and any act of bankruptcy. committed 


Bank- 
rupt, 

or other 
perſon 
refuſing 


to anſwer 


(44 


cc 


by him, and alſo reduce into writing the anſwers of 


verbal examinations of the bankrupt, or other per- 
ſor, had or taken before them; which examination, 
ſo reduced into writing, the party examined ſhall 
ſign and ſubſcribe. 5 G. 2. c. 30 / 6, 16. Ath, 
Rep. 200. Wilſ. Rep. 611. X 

If any bankrupt or other perſon ſhall refuſe to 
anſwer, or ſhall not fully anſwer to the ſatisfact ion 
of the commiſſioners, all lawful queſtions put ta 
him by the commiſſioners, as well by word of 
mouth as on interrogatorics in writing, or ſhall re- 
fuſe to ſign and ſubſcribe his examination fo reduced 
into writing (not having a reaſonable objection either 
to the wording thereot, or otherwiſe, to be allowed 
by the commiſſioners}, they may, by warrant under 
their hands and ſeals, commit him to ſuch priſon as 
they ſhall think fit, there to remain without bail or 
main-priſe, until he ſhall ſuumit himſelf to the com- 
miſſioners, and full anſwer make to their ſatisfac- 
tion to all ſuch queſtions as ſhall be put to him 


(which queſtions mult be ſpecified in the warrant of 


commitment), and until he ſhall ſign and ſubſcribe 
his examination. 5 G. 2. c. 30. /. 16. 1 Fac. c. 15. 
ſc 2. Alk. Rep. 200. 75 
H. 1. G. 3. KX. v. Jobn Perrot. The defendant 
was brought before the court of King's Bench, from 
Newgate, by haveas, to get diſcharged from a com- 
mitment made by his commiſioners under a commiſ- 
ſion iſſued againſt him, for not ſubmitting himſelf 
to them, and making a full anſwer to the queſtions 
put to him, to their ſatisfaction. The queſtion put 
to the bankrupt by the commiſſioners was in theſe 
* words, viz. As you do admit that you have 
ſpent the laſt week previous to this your exami- 
nation with Mr. Maynard (one of your aſſignees) 
to ſettle and adjuſt your accounts, and to draw 
up a true ſtate thereof, to enable you to cloſe 


* ſuch 


cc 
cc 
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& ſuch your examination; and do likewiſe admit, 
* that on ſuch ſtate thereof it appears, that after 
giving you credit for all ſums of money paid by 
vou, and making you debtor for all goods ſold 
and delivered to you, from your firſt entering 
into trade to the time of your bankruptcy, there 
* 18 a deficieney of the ſum of 13,5131. give a true and 
« particular account what is become of the ſame, and 
„ how and in what manner you have applied and diſ- " 
poſed thereof.” To this queſtion the bankrupt 
gave the following general anſwer, vi. 
On the goods fold this laſt year, I have loſt up- 
% wards of 2000. and by mournings, I have loſt up- 
© wards of 1000). and for nine or ten years I have 
ce been extremely extravagant, and ſpent: large ſums 
of Money.” J. . | | 
His counſel urged to the court as a ground for his 
diſcharge, 1ſt, That the anſwer which he had given 
bofore the commiſſioners was a full, ſufficient, and 
ſatisfaftory anſwer, and the beſt and oaly one that could 
be given by an idle extravagant man, who had | 
never kept any accounts; and conſequently, that 
impriſoning him until he ſhall give a more full and 
ſatisfactory anſwer to the queſtion, was an impriſon- 
ment for life. 2dly. That the power and jariſdiction 
of the commiſſioners to take the bankrupt's exami- 
nation, &c. was temporary and confined to the time 
allowed to the bankrupt to come in and ſurrender _ 
himſelf, and ſubmit to be examined, after which the 
commiſſioners had no further power over the bank- 
rupt at all; and in ſupport of this objection, his 
counſel relied onthe conſtruction of the bankrupt acts, 
and particularly ſtat. 5 G. 2. c. 30, t, 2, 3. The 
counſel for the commiſſioners, &c. inſiſted, iſt, 
That the bankrupt's anſwer was nugatory ard inſuf- 
ficient. . 2dly. That the conſtruction put by the 
bankrupt's counſel on the bankrupt acts was falſe, 
and contrary to the genuine ſpirit and conſtruction 
of thoſe acts; and, if allowed, would pervert their 
very end and intent. Lord Mansfield: If the queſ- 
tion put to the bankrupt by the commiſſioners was 


improper; 
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improper; or if proper, and the anſwer ſatisfactory, 
he ought to be diſcharged; but this is a proper quel- 
tion, and the anſwer is very inſufficient and unſatisfac- 
tory. The conſtruction put by the defendant's coun- 
ſel in objection to the commitment, is founded on 
mere arbitrary implication; the legiſlature ſays no 
ſuch thing. Stat. 5 G. 2. c. 30. /. 16. gives the 
commiſſioners a power to commit the bankrupt until 
he ſhall ſubmit, and a full anſwer make to their ſatiſ- 
faction. The 17th /. of that ſtatute gives power to 
the court, or judge, to re- commit the bankrupt to 
the ſame priſon, there to remain as aforeſaid, until he 
ſhall conform as aforeſaid. His examination is not 
confined to be within the time limited for the bank- 


rupt to come in, ſurrender, and ſubmit to be examin- 


ed. The power of the commiſſioners is general, and 
not limited to the compaſs of time given the bankrupt 
to come in. In this caſe, the commiſſioners have, 
within the limited time, required a further anſwer of 
the bankrupt to their queſtion, and committed him 
for his refuſal; I am clearly ſatisfied that he cannot 
redeem himſelf from his impriſonment but by giving 
a full anſwer to the queſtion. If he gives a full an- 
ſwer, and the commiſſioners are not ſatisfied with it, he 
will then be entitled to his proper remedy. Fofter and 
Wilmot, Juſtices, concurred with thechiet juſtice, By 
the court unanimouſly, Let the defendant be re- 
manded. Burr. Mansf. 1122. 
Note. The bankrupt was brought up again by 
babeas corpus in Trinity term following, but remanded 
becauſe his anſwer to the commiſſioners was incom- 
plete and unſatisfaftory. ' Burr. Mansf. 1215, 
The commitment of a bankrupt not purſuing the 
words of the ſtatute, the priſoner muſt be diſ- 
charged; as in Bracy's caſe. M. 8 W. | 
A gaoler ſuffering a bankrupt to eſcape, after com- 
mitment, or to go without the walls or doors of the 
priſon, ſhall, on conviction, by indictment or in- 
formation, forfeit 500/. to the creditors, 5 G. 2. 


. 30. / 18. >: ws 
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And by the ſame ſtatute, {. 19. the gaoler ſhall, 
on the requeſt of any creditor who ſhall have pro- 
ved his debt, and ſhewing a certificate thereof under 
the hands of the commiſſioners, produce him to 
- ſuch creditor, on pain of 100). to the creditors, by 
action of debt. | | | 
By the ſame ſtatute, /{ 4, it is enacted, that if any Bank- 
bankrupt ſhall not, on his examination, fully diſ- rupt not 
cover all his eſtate, and how diſpoſed of, except — 
what has been bona fide diſpoſed of in the way of ny. 
his trade and dealings, and except what has been laid 
out in the ordinary expence of his family, and alſo 
deliver up to them all his effects (except the neceſ- 
ſary wearing apparel of himſelf, his wife, and chil- 
dren : then in caſe of any default and wilful omiſ- 
ſion in not ſurrendering and ſubmitting to be exa- 
mined, and if he ſhall conceal or embezzle any 
part of his eſtate to the value of 20. or any books 
of account, or writings relative thereto, with intent 
to defraud his creditors, and be thereof convicted 
by indictment or information, he ſhall be guilty of 
felony without benefit of clergy, and the eſtate 
ſhall go among the creditors ſeeking relief under 
ſuch commiſſion. | My 
Every perſon who ſhall have accepted of any truſt, penalty 
and ſhall wilfully conceal any eſtate of any bankrupt, for per- 
and ſhall not within forty-two days after the com- teuſt not 
miſſion ſhall iſſue, and notice given in the Gazette, diſcove 
diſcover ſuch truſt and eſtate in writing, to one or s 
more of the commiſſioners or aſſignees, and ſubmit 
to be examined (if required), ſhall forfeit 100/. and 
double the value of the eſtate concealed, to the cre- 
ditors, by action of debt, with full cofts. 5 G. 2 
c. 30. / 21. ä 8 3 
The aſſignees of a bankrupt, ſuſpecting that ſuch 
bankrupt, had made concealment, examined a great 
many of his relations at Guildhall, and brought a bill 
in chancery againſt the very ſame perſons for diſco- 
Very of thoſe concealments : Mr. Green, the counſel 
on the part of the defendants, moved that they * 
; | - 
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be allowed to look into their depoſitions before the 
commiſtioners, in order to make their anſwer confiſt- 
ent. But Lord Hardewicke would not grant the mo- 
tion; obſerving, that as truth was always upper- 
moſt, they might, if they pleaſed, put in an anſwer 
conſiſtent with what they had already ſworn in their 
depoſitions, ſuppoſing them true; if falſe, they ſwore 
at their own peril, and would not permit them to ſee 
them, merely for their own ſecurity, that they might - 
not {wear differently in one, from what they had 
done in the other. Atk. Rep. 289, pl. 157. 

The commiſſioners may examine, upon oath, the 
wife of the bankrupt, reſpecting a diſcovery of his 
eſtate, goods, and chattels, concealed, kept, or 
difpoſed of by his wite, in her own perſon, or by 
her own act or means, or by any other perſon ; and 
ſhe ſhall incur ſuch danger and penalty tor not com- 


ing before the commiſhoners, or for refuſing to be 


ſworn and examined, or for not diſcloſing the truth 
upon her examination, as by former laws are made 
and provided againſt any other perſon in the like 


"CRE. 2 Jes co 1 . 
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But the wife cannot be examined againſt her huſ- 
band touching his bankruptcy, or whether he had 
committed any act of bankruptcy, or as to how or 
when he became a bankrupt; and if the commiſ- 
ſioners commit her, and though the warrant of com- 
mitment mentions it to be, as well for refufing tb 
diſcover the goods of the bankrupt, as the time 
and manner of his bankruptcy, yet the commnt- 
ment was held illegal, and the wife ordered to be 
diſcharged. Wil. Kep. 610. 12 Vin. Abr. 11. p.. 28. 


FE Diſpoſal of the Bankrupt's Eflate. 


The commiſſioners ſhall have power by their diſ— 
cretions, to take ſuch order with the lands of ſuch 
bankrupt, as well copy or cuſtomaryhold as tree- 
hold, which he had in his own right before he be- 
came a bankrupt, or «whica he purchaſed jointly 
with his wife or child to the only uſe of ſuch bank- 
rupt, 
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rupt; and alſo with all his money, goods, 
chattels, wares, and merchandizes, and cauſe 
all the ſame to be ſearched and appraiſed 
to the beſt value they may, and the ſame to be ſold 
by deed indented, and inrolled in a court of record, 
or otherwiſe ordered for payment of the creditors, 
13 Eliz. c. 7. ſ. 2. ; 
And the commiſſioners may, by deed indented, pgts 
and inrolled at Heſiminſter, in fix months, ſell the in tail, 
bankrupt's eſtate in tail, whereof no reverſion or re- 
mainder is in the king, or of the king's gift ; which 
ſale ſhall be good againſt all perſons whom the bank- 
rupt by common recovery or otherwiſe might cut 
off. 21 Fac. c. 19. / 12. | | 
If any bankrupt ſhall convey or aſſure any lands Mortga- 
or eſtate, to any perſons, on condition or power of ged el- 
redemption at a day to come, by payment of money bee. 
or otherwiſe, the commiſsioners, before the time of deemed, 
the performance of ſuch condition, may appoint, 
under their hands and ſeals, any perſon or perſons 
to make tender or payment of money, or other per- 
formance, as fully as the bankrupt might have 
done; and the commiſsioners ſhall, after ſuch ten- 
der or performance, have power to ſell ſuch redeem- 
ed eſtate for the benefit of the creditors, as fully as 
they might fell any other eflate of the bankrupt. 
21 Fac. C. 19. /. 13. 1 | 

Perſons who purchaſe copy hold or cuſtomary cuſtom- 
lands ſhall pay a fine to the lord of the manor, who A lands, 
ſhall herevpon admit them. 13 Eliz. c. 7. . 4 
I o ſave the expence of two fines, lord chancellor 
Hardzwicke recommended in ſuch caſe, to leave ut 
the copyhold eſtate in the aſsignment; and then the 
commiſsioners, whenthey can meet with a purchaſer, 
may convey to him in the firſt inſtance. 1 Ak. 96. 

Effects which' a hankrupt has, as.executor only, Effects as 
ſhall not be applied to the vie of the creditors, but executor. 
-N according to the directions of the teſtator. 
1 Alk. 101. 


Money owing out o England to a bankrupt, may 
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be attached by the law of the place, after the bank- 
ruptcy, for a debt due before it. 1 Doug. 170. 
The commiſſioners, or any other perſon or officer 
' Commit. by them deputed and appointed, by their warrant, 
28 under their hands and ſeals, may brake open the 
break houſe, chambers, ſhops, warehouſes, doors, trunks, 
open the or cheſts of the bankrupt, where any of his goods or 
Seba, eſtate ſhall be or reputed to be, and ſeize any of his 
rupt. goods, wares, merchandizes, (neceſſary wearing ap- 
pare! for himſelf, his wife, and children, excepted,) 
and any of his books, papers, or writings, which ſhall 
be in his cuſtody or poſſeſſion. 21 Fac. c. 19. / 8. 
2 Show. Rep. 247. pl. 248. 5 G. 2. c. 30. /. 14. 
ee And, by the 21 Fac. c. 19. / 7. if any bankrupt 
nt ior . . . . 
fraudu- ſhall, upon his examination before the commiſſion- 
lently ers, be found fraudulently ro have conveyed away 
ing lands, his lands, goods, or other eſtate, to the value of 20. 
&c. to defraud or hinder his creditors of the ſame, and 
ſhall not diſcover the ſame, and (if it lie in his 
power) deliver the ſame to the commiſſioners; or 
if he cannot make it appear to the commiſſioners 
that he has ſuſtained ſome caſual. loſs, whereby he 
is diſabled to pay what he oweth, he may be in- 
dicted at the aſſizes or ſeſſions, and upon convic- 
tion he ſhall be ſet upon the pillory in ſome public 
place for two hours, and have one of his ears nailed 
to the pillory, and cut off. 
: And if a bankrupt ſhall convey to any of his 
mag children, or other perſons, any manors, lands, 
ge- G : 
ſtates, goods, or transfer his debts into other men's names, 
Ac. to except the ſame ſhall be conveyed or transferred 
Uadr en. . » 
on marriage of any of his children, or for ſome 
valuable conſideration, the commiſſioners may ſell 
or diſpoſe thereof in as ample a manner as if ſuch 
bankrupt had been. actually ſeiſed or poſſeſied 
CqꝶmqfNg ꝓ Ü! fo Ber 
Rewarz Any perſon who ſhall, after the time allowed for 
for diſco- {urrender, voluntarily make diſcovery to the com- 
veryof miſſioners or aſſignees, of any part of a bankrupt's 


any thi : 
concealed. Eſtate, not before come to the knowledge of the 
| aſsignees, 


1 
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aſſignees, ſhall be allowed 51. per cent. and ſuch far- 
ther reward as the aſſignees, and the major part of 
the creditors in value, preſent at any meeting of the 

, Creditors, ſhall think fit. 5 G. 2. c. 30. .. 20. 

If any bankrupt ſhall, after the iſſuing of any Bankrupt 
commiſſion againſt him, pay to the perſon who ſued pounding 
out the ſame, or deliver to ſuch perſon goods, or with the 
ſecurity for his debt, whereby ſuch perſon ſuing out be 
ſuch commiſſion ſhall privately have more in the the com- 
pound than the other creditors, ſuch payment, de- miſſion. 
livery of goods, or giving ſecurity, ſhall be deemed 
an act of bankruptcy, whereby ſuch commiſsion ſhall 
be ſuperſeded, and the lord chancellor may award, 
to any creditor petitioning, another commuſsion ; and 
ſuch perſon receiving ſuch goods or other ' ſatisfac- 
tion ſhall forfeit his whole debt, and the whole he 
ſhall have ſo received, to be diſtributed among the 
other creditors. 5 G. 2. c. 50. /. 24. | 

But a real creditor ſhall not refund to the aſsignees Receiv- 

any money received of the bankrupt before the iſſu- mo- - 
ing of the commiſsion, and when he had no know- bak 
ledge of his becoming a bankrupt, or being inſol- rupt. 
vent. 19 G. 2. c. 19. / 1. = 

By the 21 Fac. c. 19. . 11. if any perſon becom- Goods of 
ing bankrupt ſhall at that time, by the conſent of others. 
the owner, have in his poſſeſsion and diſpoſition any 
goods whereof he ſhall be reputed owner, and take 
upon him the ſale or diſpoſition thereof as owner, 
the commiſsioners ſhall have power to ſell the ſame 
for the benefit of the creditors, as fully as any other 
part of the eſtate of the bankrupt. 

Where it ſhall appear that there has been mutual Commit. 
credit given, or mutual debts between the bankrupt ſioners 

andi any other perſon, the commiſsioners or aſsignees unt 
ſhall ſtate the accounts, and one debt may be ſet : 
againſt another, and the balance of ſuch account 
ſhall be claimed or paid. 5 G. 2. c. 30. f. 28. 

But lord Hardwicke ſaid, A, a debtor to a bank- Mutual 
rupt before his bankruptcy, and a creditor to him COINS 
upon a contingency that took place after the bank- 


ruptcy, ſhould not be at liberty to ſet off under this 


_ Clauſe, 4. Rep. 119. 


M 2 © 5. EO. 


88 Bankrupt. 

Balance Lord chancellor Cozeper ſaid, that, where there 
clabneder WAS mutual credit between a bankrupt and a credi- 
paid, tor, the balance ſhould only be paid, and that the 

clauſe of the ſtatute was not to be conſtrued of deal- 
ings in trade only, or in caſe of mutual running 
accounts, bur alſo where one credit was upon mort- 
gage, and the other upon note; obſerving that, in 
all cafes of mutual credit, it was natural juſtice and 
equity that only the balance ſhould be paid. Wil. 
Rep. 326. E | 
Lord chancellor King was of opinion, that joint 
debts could not be ſet againſt a ſeperate demand due 
to the bankrupt, this caſe not being within ſtat. 
. 2. . 1. 13. 

Separate Separate creditors are allowed to come in under a 

ae. wa joint commiſſion ; but the joint effects are firſt to be 
applied to pay the partnerſhip debts, and then the 
ſeparate debts; and as to the ſeparate effects, firſt 

X the ſeparate creditors, and afterwards the partner- 

ſhip creditors, are to be paid out of the ſame. Atk. 
Rep. 67. pl. 22. 2 Fern. 706. pl. 628. 

2 A. gives a promiflory note for 200. payable to 
diterent B, or order; B. indorſes it to C, who indorſes it to 
_ eee B, and C, became bankrupts, and D. re- 

ceived 5s. in the pound, on a dividend made by the 

aſſignees of 4A. Lord chancellor King ordered D. to 

come in as a creditor for 150. only, out of B.'s 
effects. 2 Wil. Rep. 407. pl. 129. 

Lord chancellor Hardwicke was alſo clearly of 

the ſame opinion, on another occaſion: AK. Rep. 137. 

Debt due If any lands, goods, or other eſtate of any bank- 
to the rupt, ſhall be extended after he becomes a bankrupt, 
king. under colour of his being an accountant and in— 

debted to the king, it ſhall be lawtul-for the com- 
miſſioners to examine upon oath, whether the ſaid 
debt were due to ſuch debtor or accountant, upon 
any bargain or contract originally made between 
ſuch accountant and the ſaid bankrupt : and if ſuch 
' bargain or contract was originally made with any 
other perſon than the ſaid accountant, or for the uſe 


of any other perton, the commiſſioners' proceedings 
hall 


Oo 


— — 


againſt a commiſſion of bankruptcy, the crown not 


» ew. Ts... AE. AS. i. on 
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ſhall be —_— againſt the ſaid extent. 21 Jac. 
6. 19. fe 1 


Gcherwile, an extent of the crown is ee. 
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being within the ſtatutes of bankrupts. 1 Ath, 262. 

A mortgagee of land may chooſe whether be will Nan 
come in as a creditor under the commiſhon, or not; gage. 
for ſuch creditor, having a real ſecurity in his own 
hands, is entirely ſafe; as he has property in the 
land mortgaged, precedent to the tranſlation of the 
property to the commiſſioners, who in ſuch caſe 
have only an equity of redemption, and are in no 
better condition than the bankrupt himſelf, 2 Black}. 

Com. 487. Bac. Abr. 258. Rep. Temp. Finch, 466. 
Any creditor, having ſecurity for his debts by Perſons 


judgment, ſtatute, recognizance, ſpecialty, with — 


penalty or without, or other ſecurity, or having no can have 


ſecurity, or having made attachments in London, or _ 
other place, of the goods of ſuch bankrupt, whereof Hor. 
there is no execution or extent ſerved and executed 

upon the lands, goods, and eſtate of ſuch bankrupt, 

before he. ſhail become bankrupt, ſhall not be re- 

lieved upon any ſuch judgment, &c. for more than 

a rateable part of their debts, with the other credi- 

tors, without reſpe& to any penalty contained in 

ſuch judgments, or other ſecurity. _21 Fac. c. 19. / 9. 

Upon the, equity of the ſtatute of 8 Ann. c. 14 Landlord 
(which directs that, upon all executions of goods forhisar- 
being upon any premiſes demiſed to a tenant, one _ 
year's rent and no more ſhall, if due, be paid to the 
landlord), it has been held that, under a commiſ- 
fion of bankrupt, which 1s in the nature of a ſtatute 
execution, the landlord ſhall be allowed his arrears 
of rent to the ſame amount, in preference to other 
creditors, even though he has neglected to diſtrain, 
while the goods remained on the premiſes. Wil. 
Rep. 739. Alk. Rep. 104. 2 Blackſi. Com. 487. 

A landlord 1s not reſtricted to one year only, as 


in the caſe of executions, but may diſtrain for his 


whole arrear, 1 4th. 102, 103. 1 
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Where If there are not ſufficient goods upon the premiſes 
ee to pay the landlord's rent, he can then only take 
ſulticient, What goods there are on the premiſes; and, after 
they are appraiſed and fold, as the law in cafes of 
diſtreſs for rents ditects, then the landlord may 
come in as a credyor.tor the rent remaining due to 
him, with the reiß the creditors, under the com- 
miſſion. 2 
But if the landlord of a bankrupt ſuffers the aſſig- 
nees to ſell off the goods, he is not entitled to his 
whole rent, but mult come in with the other credi- 
tors under the commiſſion. A1. Rep. 102. 
Servants. Commiſſioners generally recommend to the aſſig- 
nees to pay the whole of the wages to menial ſer- 
vants; but where the wages 5 clerks and other. 
ſuperior ſervants are large, and the arrears long, 
they ſnould come in as common creditors. Green's 
S. of Bank. Laws. 
Securities Every perſon who ſhall give credit on ſecurities, 
for mo- payable at a future day, for goods delivered to per- 
94.7 2% ſons who ſhall become bankrupts before the time of 
payment, ſhall be admitted to prove their ſecurities 
or agreements, and ſhall have a dividend in the ſame 
proportion as the other creditors, deducting intereſt 
from the time of payment to the time it would have 
become due., 7 G. c. 31. % 1. | 
H. 29. G. 3. Sadlau v. the aſſignees of Tyler. 
This was an iſſue directed out of the court. of 
Chancery, to try whether any and what debt was 
due to the plaintiff, at the time Mrs. Tyler commit- 
ted an act of bankruptcy. It was tried before lord 
Kenyon at the fittings after laſt term; and on the facts 
diſcloſed in evidence, a ſpecial caſe was reſerved for 
the opinion of the court. It ſeems that Mrs. Tyler, 
before her credit in the city was loſt, had borrowed 
from the plaintiff 10,000). ſtock, in the 3 per cent. 
conſols, promiſing to replace it at a certain time. 
The ſtock was accordingly ſold out; but before it 
was replaced, Mrs. Tyler committed an a& of bank- 
ruptcy ; and the queſtion was, Whether, as this re- 
placing of the ſtock was to be made at a future ay. 
WAIC 
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which had not arrived at the time the a& of bank- 
ruptcy was committed, the loan of it formed ſuch a 
legal debt as was capable of being proved under the 
commiſſion, by virtue of the ſtatute 7 G. 1. c. 31 ?. 
After hearing the arguments of Mr. Grant on the 
one fide, and Mr. Manley on the other, the court 
gave their opinions ſeriatim. Lord Kenyon, Mr. juſ- 
tice Buller, and Mr. juſtice Groſe, were of opinion, 
that it was a debt proveable under the commiſſion ; 
and that the amount of it might be calculated from 
the price at which 3 per cent. conſols fold at on the 
day the act of bankruptcy was committed. But Mr. 
juſtice Aſpburſt conceived, that, as this money could 
not have been recovered by indebitatus aſſumpſit, but 
that the plaintiff could only recover the amount in 
damages by an action on the caſe, it could not be 
conſidered as a debt due at the time of the bank- 
ruptcy. The idea, however, that the form of ac- 
tion was the juſt criterion in theſe caſes, was 
denied by the reſt of the court; and the judgment 

was given for the plaintiff MS. | 

By the 19 C. 2. c. 32. / 2. the obligee in any bot- Botton. 
tomree, or reſpondentia bond, and perſons aſſured in ance, 
a policy of inſurance, ſhall be admitted to claim ; 
and, after the loſs or contingency, to prove the debt 
thereon, as if the ſame had happened before the 
iſſuing of the commiſſion. 

Lord chancellor King, Talbot, and Hardwicke, Appren- 
ordered an apprentice, whoſe maſter became bank- e. 
rupt, to be admitted as a creditor under the com- 
miſsion, on account of the apprentice-fee received 
by the maſter, only for the remaining ſum, after 
deducting for the time he had lived with the bank- 
rupt. Lord Raym. 1352. Str, 582. Alt. Rep. 261. 

Debts carrying intereſt, ſhall bear intereſt to the y,,,,. 
date of the commiſsion; but note-creditors cannot which 
prove intereſt upon them, unleſs it is ſo expreſſed Fry n- 
in the body of the notes. Even at law, where notes 
are for value received, and intereſt is not expreſſed, 

the jury do not, in an action upon the notes, give 
the plaintiff intereſt for them, but by way of dam- 
| 2558 | ages 
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ages only; and commiſsioners of bankrupts cannot 

award damages. I Atk. 151, 259. 
Amgnees The aſsignees ſhall be obliged to keep books of 

eep . 
books. account, wherein they ſhall enter all ſums of money, 
or other effects, which they ſhall have received out 
of the bankrupt's eſtate; which every creditor, who 
has proved his debt, may inſpect at all ſeaſonable 
times. 5 G. 2. c. 30. ſ. 26. 8 
Aſſignees Aſsignees are not anſwerable for loſſes occafioned 
nome by their own neceſſary acts; but if an aſsignee truſts 
ſwerable à perſon with the payment of money, who fails, 
for lolles. and the money is loſt, ſuch aſsignee ſhall be anſwer- 
able over to the creditors, unleſs he conſulted the 
body of the creditors in the appointment of ſuch 
0 agent. 1 Ak. 87. 
Swearin, If any perſon ſhall ſwear or. affirm that any ſum of 
to a falſe money is due to him from the bankrupt, which is 
debt. not really due, knowing the ſame to be not due, he 
ſhall ſuffer the penalties inflicted by the ſtatutes 
againſt wilful perjury, and ſhall be liable to pay 
double the ſum ſo ſworn or affirmed to be due. 
5 G. 2. c. 30. 29. 

Firſtdivi- Perſons choſen aſsignees ſhall, after the expiration 
dend. of four months, and within twelve months from 
the time of iſſuing the commiſsion, cauſe at leaſt 
twenty-one days notice to, be given in the Gazette, 
of the time and place the commiſsioners and aſsignees 
intend to meet to make a dividend; at which time 
the creditors, who have not proved their debts, ſhall 
be at liberty to prove them; and the aſsignees ſhall 
produce fair accounts, and be {worn to them, before 
the commiſsioners, if required by the creditors; and 
they ſhall] be allowed all reaſonable expences; and 
the comniiſsioners ſhall order ſuch part of the neat 
produce of the bankrupt's eſtate in the hands of the 
alsignees, as they ſhall think fit, to be divided 
amongſt the creditors, and ſhall make ſuch order for 
a dividend in writing, and ſhall ,cauſe one part of 
ſuch order to be filed amongſt the proceedings un- 
der the commiſsion, and ſhall deliver to each of the 
aſsiguces 
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aſsignees a duplicate of ſuch order; which order 
ſhall contain an account of the time and place of 
making ſuch order, and the ſum total of the debts 
proved, as well as the ſum total of the money re- 
maining in the hands of the aſsignees, and how 
much in the pound 1s then ordered to be paid ; and 
the aſsignees, in purſuance of ſuch order, and without 
any deed of diftribution, ſhall forthwith make ſuch 
dividend, and take receipts for the ſame in a book 
to be kept for that purpoſe. 5 G. 2. c. 30. ſ. 33. 

And by the 13 Eliz. c. 7. ſ. 2. every one of the 
creditors ſhall be paid a portion, rate like, accord- 
ing to their debts. , < 

Upon the common equity of the court of Chan- Admit- 
cery, if creditors will make an affidavit that they nat. 
have not read the Gazette, they will be admitted, 77 
ſo as not to diſturb the former dividend, and by that did, 
means muſt, in the firſt place, be brought up equal 
to the creditors under the former dividend, before 

the commilſsioners can proceed to make a ſecond. 
A'k. Rep. 209. 

Witlün eighteen months after iſſuing the commil- Second 
ſion, the aſſignees ſhall make a ſecond dividend, in dividend. 
caſe the eſtate was not wholly divided upon the firſt, 

| and ſhall cauſe notice to be inſerted in the Gazetre, 

of the time and place the commiſſioners intend to 

meet to make a ſecond dividend, and for the credi- 

tors, who ſhall not before have proved their debts, 

to come and prove the ſame : and, at ſuch meeting, 

the aſsignees ſhall produce their account on oath; 

and what upon the balance ſhall appear to be in their 

bands, ſhall, by order of the commiſsioners, be 

forthwith divided ; which ſecond dividend ſhall be 

final, unleſs any ſuit ſhall be depending, or any part 

of the eſtate ſtanding out that cannot have been dif - 

poſed of, or that the major part of the creditors ſhall 

not have agreed to be ſold, or unleſs ſome other. or 

Future eſtate of the bankrupt ſhall afterwards come 

to the aſsignees; in which caſe the afsignees ſhall, 

as ſoon as may be, convert ſuch future eſtate into 

money, m 


c ent Bk 
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money, and ſhalt within two months after, by the 


like order of the commiſſioners, divide the ſame. 


5 G. 2. c. 30. /. 27. f 


It ſeems that the word future ſhould be expunged; 


Bank'. 
rupt's al- 
lorance. 


for lord Hardewicke ſaid, if a bankrupt, after his diſ- 
charge, got future effects, in point of juſtice and con- 
ſcience he ought to make good the deficiency, 
though 10 court of equity would do it for the cre- 
ditor. Ath. Rep. 256. | 

A bankrupt who ſhall ſurrender and conform, 
ſhall be allowed 510. per cent. out of the neat produce 
of the eſtate that ſhall be received, if, after ſuch 
allowance, the neat produce of his eſtate will pay 
Ios, in the pound, ſo as the ſaid 5. per cent. ſhall not 
amount to above 200). 5 G. 2. c. 30. . 7. 

If his eſtate will produce 125. 6d. in the pound, 
he ſhall be allowed 71. 10s per cent. fo as it does not 
exceed 3ool. Id. 


If it will pay 15s. in the pound, the bankrupt 


| ſhall be allowed 10ʃ. per cent. ſo as ſuch allowance 


does not exceed 300l. Id. | 
And if the bankrupt's eſtate will pay 15s. in the 


pound, he ſhall be diſcharged from all the debts by 


him owing at the time he became bankrupt: and if 


he ſhall be arreſted or proſecuted for any debt due 


before that time, he ſhall be diſcharged on common 
bail, and may plead in general, that the cauſe of 
action accrued before he became bankrupt, and may 
give this act and the ſpecial matter in evidence; and 


the certificate of his conforming, and allowance 


thereof, ſhall be ſufficient evidence of the trading, 
bankruptcy, commiſsion, and other proceedings 
precedent to the obtaining the certificate; and a ver- 
dict ſhall paſs for the defendant, unleſs the plaintiff 
can prove that the certificate was obtained fraudu- 


| lently, or can make appear a concealment by the 


bankrupt to the value of 10/.; and if the plaintiff is 


caſt, the defendant ſhall have full coſts. 5 G. 2. 
Co 30. 7 7. 3 4 of 


But 
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_ againſt any perſon who ſhall have been diſcharged 


ditors, or delivered to them his eſtate, and been 
releaſed by them, or been diſcharged by an act of 
inſolvency, then the body only of ſuch perſon, con- 
forming ſhall be free from arreſt and impriſonment, 
but his future eſtate ſhall remain liable to his credi- 
tors ( his tools of trade, neceſſary houſehold goods 
and furniture, and neceffary wearing apparel of him» 
ſelf and wife and children only excepred), unleſs his 
eſtate ſhall produce clear of all charges 155. in the 
pound. Id. /. 9 

A perſon and whom a ſecond commiſſion of 
bankrupt has been iffued, who has not paid fifteen 
ſhillings in the pound, is liable to an action by any 
of his creditors, notwithſtanding they nave figned 


his certificate. This was determined in the cate of 


Philpot. v. Caden, before Lord Kenvon in the Court 
of King's Bench. Trin. 33. G. 3. AM. S. 

But it the neat produce of the bankrupt” $ eſtate 
ſhall not amount to 10s. in the pound, ſuch bankrupt 
ſhall not be allowed gl. per cent. but ſhalt be allowed 
ſo much as the aſſignees and commiſſioners ſhall 
think fit, not exceeding 31. per cent. /. 8. 


But any ſuch allowance ſhall not be paid to the 


bankrupt ll a final dividend ſhall be made, becauſe, 
till that time, creditors may continue to come in to 
prove their debts. 1 Aut. 208. 


VII. The 88 8 s Certificate and Diſcharge. 


No diſcovery on 1 ſhall entdde the bankrupt cerun- 


to the ſaid allowance, unleſs the commiſhoners ſhall 1 


under their hands and ſeals, certify to the lord nec. 
chancellor, that he hath made a full diſcovery of 
his eſtate, and in all things conformed himſelf; and 
that there doth not appear to them any reaſon to 
doubt of the truth of ſuch diſcovery, or that the 
ſame is not a full diſcovery of all his eſtate and 


NAI x effects, 


„ 
But if any commiſſion of bankruptcy. ſhall iſſue On - 


bank - 
by this act, or ſhall have compounded with his cre- ruptey. 
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effects, and unleſs four parts in five in number and 
value of the creditors, who ſhall be creditors for not 
' leſs than 20/. and who have proved their debts un- 
der the commiſſion, or ſome perſon by them autho- 
riſed thereto, ſhall fign ſuch certificate, and teſtify 
their conſent to ſuch allowance and certificate, and 
to the bankrupt's diſcharge, to be alſo certified by 
the commiſſioners; but the commiſſioners ſhall not 
certify the ſame, till they have proof by affidavit of 
ſuch creditors, or of the perſon by them reſpectively 
authoriſed, figning the ſaid certificate, and of the 
power by which any perſon is ſo authoriſed (and the 
letter of attorney of a creditor refiding in foreign 
parts, atteſled by a notary 8 ſhall be ſufficient 
evidence in ſuch caſe of wer); which ſaid 
affidavit, together with ſuch * to fign, ſhall be 
laid before the lord chancellor with the certificate 
in order for allowing the ſame; and unleſs the bank- 
rupt make oath that the certificate and conſent of the 
creditors were obtained fairly and without fraud, and 
unleſs the certificate ſhall, afrer ſuch oath, be allowed 
and confirmed by the lord chancellor, or two of the 
judges to whom he ſhall refer it; and any of the 
creditors ſhall be allowed to be heard againſt making 
the certificate, and againſt the confirmation of it; 
nor ſhall any commiſſioner ſign the certificate, till 
after four parts in five in number and value of the 
ereditors ſhall have figned it. 5 G. 2. c. 30. ＋. 10. 
We kr. 2: ... 

Every ſecurity given to the uſe of any cede, to 
induce him to ſign ſuch allowance or certificate, 
ſhall be void. 5 G. 2. c. 30. f. 10. 5 

f, a creditor has taken money ſor ſigning : a bank- 
rupt's certificate, it may be recovered back in an 
action for money had and received, becauſe of the 
oppreſſion. Doug. 472. 

An. agreement to pay money to the aſſignees of a 
bankrupt, on his certificate being allowed, though 
for the benefit of all the een is void. 
Dong. 69 5. A 
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If ſome of the bankrupr's creditors. are induced Induced = 
by money to ſign the certificate, though the bank- by fen * 
rupt does not know of it at the time of their ſigning, the certi- 
nor even when he makes the neceſſary affidavit in es 
order to obtain the allowance by the chancellor, yet 
if he knows it before rhe actual allowance, the cer- 
tificate is void. 1 Doug. 228. | | 

If money is given without the bankrupr's privity, Even 
to induce creditors to fign in order to deprive him without 
of the effect of his certificate, and fufficient in num- 9 
ber and value have figned, excluſive of thoſe who privity. 
have taken the money, the certificate ſhall be valid. | 
1 Doug. 280. it | 

And no bankrupt ſhall be entitled to ſuch allow- Further 
ance, who hath upon marriage of any child given — 
above 100. unleſs he prove by his books, or upon ſuch al- 
his oath, that he had remaining at the time, ſuffici- lowance. 
ent to pay his full debts; or who hath loſt in one 
day the value of 5. or in the whole the value of 
100). in twelve months next before his becoming 
bankrupt ; at cards, dice, tables, tennis, bowls, 
billiards, ſhovelboard, cock-fighting, horſe- races, dog- 
matches, foot races, or other paſtime or game, or in 
bearing a part in the ſtakes, or by betting; or hath 
within one year before he became a bankrupt loſt 
100. by contracts for ſtock or ſhares of any public 
funds, where ſuch contract was not to be performed 
within one week from the making, or where the 
ſtock was not actually transferred. Id. /. 12. 

If any perſon ſhall fraudulently ſwear or depoſe, penalty 
before the major part of the commiſſioners, or by for not 
affidavit exhibited to them, that a ſum of money is gaitiou? 
due to him from the bankrupt which ſhall not be debts 
really owing, and ſhall in reſpect of ſuch fictitious m3 
debt ſign the certificate for ſuch- bankrupt's diſ- 
charge; in ſuch cafe, unleſs the bankrupt ſhall, 
before the major part of the commiſſioners have 
ſigned the certificate, by writing ſigned by him, and 
delivered to one or more of the commiſſioners or 
aſſignees, diſcloſe the fraud, and object to the reality 


of 


be ſworn. - 


Allowing 
and con- 
firming 
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of ſuch debt, the certificate ſhall be void, and the 
bankrupt ſhall not be intitled to his diſcharge or 


allowance. 24 G. 2. c. 57. . 9. 


By 14 G. 3. c. 77. / 59, and 15 G. 3. c. 38. / 69. 
thoſe bankrupts who have conformed to all the Jaws 


relating to them, and cannot obtain their diſcharge, 


may petition the court of. chancery. 
After the certificate is ſigned by the creditors and 
commiſſioners, it ſhall be laid before the lord chan- 


we certi.. cellor, together with the affidavit or aſfirmation of 


ficate 


Bankru 


to atte 
and ſettle 


the creditors ſigning the fame, or the perſons by 
them reſpectively authorized ſo to do, and allo the 
warrant or authority to fign, in order for the allow- 
ing and confirming thereof; which certificate, upon 
the bankrupt's making oath, or being of the people 
called quakers, folemnly affirming in writing, that 


the ſame, and the conſent of the creditors there- 


unto, were obtained fairty and without fraud, may 
be allowed and confirmed by the lord chancellor : 

but any creditor of the bankrupt may, if he thinks 
fit, petition the lord chancellor not to confirm the 
certificate; on which account the lord chancellor 


gives notice in the Gazette, that, by virtue of the 


ſtat. 5 G. 2. c. 30. the certificate will be allowed and 
confirmed, as the ſaid act directs, unleſs cauſe be 
ſhewn to the contrary, within twenty-one days from 


the ſaid advertiſement. 


Any creditor, though his debt is undet 20l. has a 
right to petition againſt the allowance. 2 Bury. 
Rep. 728. 

By the 18. G. 3. c. 52. ,. 76. the lord chancellor is 
empowered to allow 3 to bankrupts, though 
not ſigned by four- fifths of their creditors. 


rupt The bankrupt, after allowance of the certificate, 


ſhall attend, on notice in writing from the aſſignees, 


accounts. to ſettle accounts, and ſhall have 25. 6d. a day 


allowed for attendance; and, if he ſhall neglect or 
refuſe, he ſhall, on oath made by the aflignees be- 
fore the commiſſioners, be apprehended and com- 
mitted to cloſe gaol, by warrant of the ſaid com- 
mittioners, till he conform. 5 G. 2. c. 30. /. 36. 
No 


* 
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No money ſhall be paid out of the effects for the Fayot 
eating or drinking of the commiſſioners, or of any Loners. 
other perſon, nor ſhall the commiſſioners have more 
than 20s. each for each meeting, nor ſhall any ſche- 
dule be annexed to the deed of aſſignment. Com- 
miſſioners acting contrary hereto ſhall be for ever 
incapable of acting as ſuch. Id. ſ. 42. 

It by the death of commiſſioners, or otherwiſe, it 
is found neceſſary to renew the commiſſion, half fees 
only ſhall be paid. Id. {. 45 

All certificates which _ been allowed and en · Copy of 
tered of record, or a true copy of every certificate cate 
figned and atteſted, may be given in evidence in any againſt 
court of record, and, without further proof, taken any acti- 
to be a bar and diſcharge againſt any action for any Acbt. 
debt contracted before the iſſuing of the commiſſion, 
unleſs any creditor of the perſon, who has the cer- 
1 can prove it was fraudently obtained, 

d. 4 

All ills of fees or diſburſements demanded by any 
{olicitor, clerk, or attorney, ſhall be ſettled and cer- 
tified by a maſter in chancery, who ſhall receive for 
the ſame 20s. Id. ſ. 46. | 

When the coin ere have aſſigned the bank- 
rupt's.eſtate, and given him his certificate and diſ- 
Charge, they have executed their power. 

By the 1 Fac. c. 15. f. 17. if the bankrupt die be- 
fore diſtribution, that ſhall not hinder ſuch diſtri- 
bution, 

A certificate allowed in the lifetime of the bank 
rupt is good, though not confirmed by the chan- 
cellor till after his death; for the operative force of 

it Ariſes from the conſent of the creditors ; and, 
re confirmed, it has its effect from the begin- 
ning. 1 Ak. 77. 

And the allowance to the bankrupt, being a veſted 
intereſt, ſhall go to his executor. 2 Atk. 208. ' 

But where a legacy has been left to a bankrupt, 
after the ſigning of the certificate, and before it was 
confirmed and allowed, ſuch legacy has been adjudged 


to 
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to the creditors, as in the caſe of Tudway v. Bow N, 
H. 32 G. 2. 2 Burr. 716. 6 
By the 5 G. 2. c. 30. ,. 45. the commiſſion ſhall 
not abate by the death of the king. 
Commen- No {ſuit in equity ſhall' be commenced by the 
eins ſuits. aſsignees, Without the conſent of the major part in 
value of the creditors, who ſhall be prefent at a 
meeting of the creditors, purſuant to a notice in the 
ieee a - OS 
Bank- If any bank pt, who ſhall have obtained his cer- 
rupt'sdiſ- tificate, ſhall be taken in e ecution, or detained in 
* priſon on account of any debts owing before he be- 
came bankrupt, by reaſon that judgment was ob- 
rained before ſuch certificate was allowed; any one 
of the judges of the court, wherein judgment has 
been ſo obtained, on ſuch hankrupr's producing his 
certificate allowed and confirmed, may order any 
ſheriff or gaoler, who ſhall have ſuch bankrupt in 
cuſtody, to diſcharge him without fee. Id. ſ. 13. 
Proceea. be lord chancellor, on petition, may order the 
ings of proceedings to be entered of record, to be at any 
record. time produced as evidence. /. 41. 
Commiſ. The commiſsioners, on the lawful requeſt of the 
N bankrupt, ſhall declare how they have beſtowed his 
Sverplus. lands and goods, and pay him the overplus, if any 
” there be. 13 Eliz. c. 7. ſ. 4. 

If a commiſsioner ſhould be ſued for any thing 
done on the ſtatute of 13 E!iz. and 1 Fac. he may 
pane the general iffut, and if he recovers, he ſhall 

ave his coſts. 1 Fac. c. 12. . 16. 

Bur there is no provifion for any thing done by 
them, or by the aſsignees, on any of the ſubſequent 
ſtatutes. 1 Burn, 177 

A bankrupt's certificate will diſcharge him from 
a judgment obtained after, his bankruptcy, on a debt 
due before. 2 Str. 1196. 

It will alſo diſcharge him from a bond for pay- 
ment of money by inſtalments, though ſome of them 
were not payable till after the bankruptcy, if any of 
them 1 were due before; for after the firſt defalur of 

5 payment, 
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Bills of Exchange, and Promiſſory Notes. 
payment, the bond became forfeited, and the 
penalty was the debt at law. Barnes's Notes. C. P. 

82, 87, 261, 202. | 

A certificate diſcharges the perſon of a bankrupt, 
and his eſtate ſubſequently accrued. Alt. 57: 

Where a perſon, diſcharged by the inſolvent 
debtors act, becomes bankrupt afterwards, his com- 
mifsion will be ſpecial, and will only diſcharge his 
perſon, not his future eſtate and effects. Ark. Rep. 
257. Pl. 138. 

The bankrupt's certificate Joes not een him 
from a bond of indemnity, where the breach hap- 
pens after the bankruptcy. 2 Str. 1160. 

Nor will it diſcharge him from debts which he 
owes as an executor. Ak, Rep. 101. pl. 50. Wil. 
Rep. 2 54. 8 

The certificate of one bankrupt partner does not 
diſcharge the other. 10. Ann. c. 15. / 3. 

Becoming bankrupt, and not having received bis 
certificate, does not diſqualify a corporator. H. 32. 

G. 2. K. v. the Mayor, Bayliffs, and Common Council 
of the town of Liverpool. 2 Burr. 7249. 

No debtor ſhall be prejudiced by the payment of paying to 
his debt to the bankrupt before he hath. notice, or bank. 
it is notorious that he is ue Stat. 1 Fac. 1 13 


c. 15. 
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Bills of Exchange, aw Promif: 
{ory Notes, 


BILL of exchange, - ſays Savary, is à piece af Wha fü 
paper commonly long and narrow, on which is bilfofex- 
written a ſhort order, given by a banker, merchant, * 
trader, or other perſon, for paying to ſuch a perſon, | 
or to his order, or alſo, in ſome countries, to the 
bearer in a diſtant place, a ſum of money equivalent 
to that which ſuch a banker, merchant, or other 
trader has received in his dwelling place. Dict. rr. 
and Com, 253. Savary 8 3 tit. Lettre de : 


The form, however, is not an effential part of it, 
for the ſame ſtrictneſs and nicety are not required in 
penning bills current between merchant and me- 
chant, as in deeds, wills, &c. On the other hand 
it may happen, that a writing may have the form 
of a bill of exchange, and yet be otherwiſe. 3 New 
Abr. 606. 

Further © A regular bill of exchange is a mercantile con- 
definition. tract, in which four perſons are concerned, viz. 
1. The drawer, who receives the value; 2. His 
debtor, in a diſtant place, upon whom the bill 1s 
drawn, and who muſt accept and pay it; 3. The 
perſon who gives value for the bill, to whole order 
it is to be paid; and, 4. The perſon to whom it is 
ordered to be paid, creditor to the third. Blag. 4. 
Foreign Bills of exchange are either foreign or inland; 
or inland foreign when drawn by a merchant, retiding abroad, 
| upon his correſpondent in England, or vice verſa; 
and inland when both the drawer and the drawee re- 
fide within the kingdom. Foreign bills of exchange 
were formerly much more regarded in. the eye of 
the law than inland ones, as being thought of more 
public concern in the advancement of trade and 
commerce. But now inland bills of exchange are- 
put upon the ſame footing as foreign ones; what 
was the law and cuſtom of merchants with regard 
to the one, and taken notice of merely as ſuch, 
being by the ſtatutes expreſsly enacted with regard 
to the other; ſo that there is now, in law, un 
difference between them. | | 
Promiſ- A promiſſory note, or note of hand, is an en- 
fory gagement in writing, to pay a ſum ſpecified, at the 
notes. time therein limited, to a perſon therein named, 
or ſometimes to his order, -or often to the bearer 
at large: this is alſo made aſsignable and endorſ- 
able like a bill of exchange. 
Bywhom A bill of exchange muſt be in writing, and 
tobe drawn by the party, or a perſon having legal 
drawn. authority from him; and ſuch drawing raiſes a 
contract to pay the ſame, without reference to 


any 


* 


twixt the parties, whereby a pretence may be made 
for not honouring the bill when due. 3 New Abr. 


606. Salk. 128. 


The means for payment of a draft or note, muſt 
be founded upon ſome obvious principle of cer- 
tainty. Thus an order or promiſe of payment out 
of money hen received, or the produce of merchan- 
dize when diſpoſed of, is no bill of exchange; be- 
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Preciſion 
required, 


cauſe of the uncertainty whether one will be received, 


or the other diſpoled of; or that its produce, when 
diſpoſed ot, would be ſufficient. © Blackft. 782. 
3 Wilſ. 207. 


E. 14 G. 2. Beardeſiey v. Baldwin. A promiſſory | 


| note to pay money within ſo many days after the 


defendant ſhould marry, was (on conſideration) 


held not to be a negotiable aote within the ſtatute. 
2 Str. 115. 


So where a bill drawn by an officer upon his | 


agent, requiring him to pay ſo much out of his 


growing ſubſiſtence, was held no bill of exchange, 


nor the drawer liable, though he accepted ſuch bill; 


for it concerns neither trade nor credit, but is to be 


you out of the. growing ſubſiſtence of the drawer z 
o that if the party die, or the fund be taken away, 
the payment 1s to ceale and determine. - L, Raym. 
1361. 1 G. 1. Jocelyn v. Laſerre. | 

E. 14 G. 2. Smith v. Abbot, The' defendant ac- 
cepted a bill. of exchange to pay it when the goods 
conſigned to him, and for which the bil was drawn, 
were ſold: and the plaintiff declared on the cuſtom 


* 
Bill on 
a contin- 


gency. 


of merchants. After a verdict for the pläintiff, it 


was moved in arreſt of judgment, that this accep- 


tance depending on the contingency of the ſale of 


the goods, was not within the cuſtom of merchants, 
or negotiable, But the court (on conſideration) 


held it good ; for though the plaintiff might have 


refuſed to take ſuch an acceptance, and have pro- 


teſted the bill; yet nobody can fay he might not 


ſubmit to it. And it will affect trade, if factors are 
AST O 2 | Not 
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of age. 


Half. pay 
when 
due, 


Bills 


drawn by 


gentle- 
men. 
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not allowed to uſe this caution, when bills are 
drawn before they have an opportunity to diſpoſe of 
the goods: a man who 1s drawn on to pay at ten 
days fight, may accept for thirty: Molloy 304. 
though the other might proteſt the bill, Salk. 129. 


Cumb. 452. 2 Str. 1152. 


But if A. give a note, &c. to B. for the payment 
of a ſum o money when he the ſaid A. ſhould 
matry ſuch a one, B. cannot bring an action on ſuch 

ote, and declare as on a bill of exchange, fettiag 
orth the cuſtom of merchants, &c. becavfe there is 
no ſuch cuſtom, being only an agreement founded 
on a mairiage brokage, and to pay money on a 
collateral contingency ; which contingency cannot 
be called trading, fo as to come within the cuſtom 
of merchants. 4 Mod. 242. Comb. 227. S. C. 
Pearſon ver. Garret. 

An order or promiſe to pay when A. B. ſhall 
come of age, ſpeoifying the day when that event 
is to happen, is a good bill or note, becauſe it is 
payable though he die in the interim. 

So an order,. &c, to pay money as the drawer's 
quarter's half. pay by advance before the pay will be 
due, is a good bill, becauſe payable though the 
half-pay ſhould never become due. Macleod v. Sue, 
& al. Ld. Raym. 1481. 

Pay to me or my order fo much, is a bill of exchange, 
if accepted; and this is the way to make a. bill of 
exchange without the intervention of a third perſon. 
1 Salk. 130. Trin. 2 Ann. B. R. Buler v. Crips. | 

The drawing of a bill of exchange is ſufficient to 
bring the drawer within- the cuſtom of merchants. 
I Sal. 125. 

It has been reſolved, that a bill of exchange 
drawn by a gentleman, who is no trader, ſhall, not- 
withſtanding make him reſponſible within the cuſtom 
of merchants; or. perſons of diſtinction travelling 
abroad would ſuffer in their credit; and it might 
bring a general inconvenience on trade itſelf, when 


tit came to be known to foreign merchants, that there 


were 


Fu 
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were ſome, who, though they took upon themſelves | 
to draw bills of exchange, yet were not liable to the 


payment thereof. Carth. 82. 1 Show. 125. Witherly 
ver. Sarsfield. Comb. 45, 152. S. C. 


A bill of exchange payable to bearer, and en- Payable | 
dorſed, is a bill of exchange againſt an endorfer, and © bearer. 
he is equally liable. 1 £4. Raym. 743. 1 Salk. 125. 

The cuſtom of merchants, in relation to foreign Cuſtom 
bills of exchange, ſeems to have prevailed time out 9 mer- 
of mind. But though the cuſtom of merchants, in — 

relation to bills of exchange, be eſtabliſhed by the ing fo- 
common law, and ſuch bills, being ſecurities. for pf. 
money, are of great credit among them, they are 
not ſecurities of ſo high a nature as bonds or ſpeci- 
alities, and have been adjudged within the ſtatute 
of limitations. 3 New Abr. 602. Carth. 3. 

Bills of exchange are uſually drawn payable at A et of 
ſight, ſo many days after date, or at fingle, double, bills. 
or treble, uſance; and it is frequent to draw two or 
three, if abroad, or to be ſent abroad, for the ſame 
ſum, and of the ſame date, for fear of loſs or miſ- 

carriage, which are called a ſer, and carry a condi- 
tion with them that only one ſhall be paid. When 

a bill thus conſiſts of a ſer, or ſeveral parts, each 
muſt be delivered to the perſon in whoſe favour it 
is made, otherwiſe he will not- be able to negotiate 
it at any hſance, nor in all cafes to enforce payment. 
3 Nero Abr. 603. Molloy, b. 2. cap. 10. ſeft. 10. 

All foreign countries with which we are in the Compu- 
habit of negociating bills, compute their time as we fake. © 
do, except Ruſsia, which till adheres to the old 
ſtyle. A bill therefore drawn at a place uſing one 
ſtyle, and payable at a place uſing the other, if the 
time is to be reckoned from the date, it ſhall be com- 
puted according to the ſtyle of the place at which 
it was drawn, otherwiſe according to the ſtyle of 
the place where it is payable; and in the former 
caſe the date muſt be reduced or carried forward' to 
the ſtyle of the place where the bill is payable, and 

the time reckoned from thence, Mar. 2 Edit. 22, 23. 


Thus, 
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Thus, on a bill dated the firſt of March old ſtyle, 
and payable here one month after date, the time 
muſt be computed from the 19th of February, new 
ſtyles and on a bill dated the 19th of February, 


_ new ſtylc, and payable at Peterſburg one month 
after date, from the firſt of March, old ſtyle. In 


all caſes, where the time after the expiration of 
which a- bill or note im ports to be payable is limited 
by months, it is to be computed by calendar, not 
lunar months. Mar. 2 Edit. 19. 

Inſtead of an expreſs limitation by months or 
days, we continually find the time on bills drawn or 
payable at Amſterdam, Rotterdam, Hamburgh, 
Altona, Paris, or any place in France, Cadiz, Ma- 
drid, Bilboa, Leghorn, Genoa, or Venice, limited 
by the vſance, that is, the uſage between thoſe places 
and this country: becauſe, in the infancy of bills, 
all bills between this country and any of thoſe places 
reſpectively, were uſually made payable after the 
ſame interval. An »/ſance between this kingdom and 
Amſterdam, Rotterdam, Hamburgh, Altona, Paris, 
or any place in France, is one calendar month from 
the date of the bill; an afance between us and Cadiz, 
Madrid, or Bilboa, two; and an «ſance between us 
and Leghorn, Genoa, or Venice, three. A double 
fance is double the accuſtomed time; an half ꝝſance, 
half. Upon an half zſance, if it be neceſſary to di- 
vide a month, the diviſion, notwithſtanding the 
difference in the _ of months, ſhall contain fit- 
teen days. Blag. 

Uſance is — underſtood to mean only a 
month. Molloy. 207. 1 Shaw. 217. 

And yet, by varying according to the cuſtoms of 
particular countries, it is always neceſſary that the 
uſance of the place ſhould be particularly deſcribed ; 
for, where the plaintiff declared on a bill of ex- 


change drawn at Amſterdam, payable at London, 


at % uſances, and did not ſhew what the two 


uſances were, judgment was given for the defendant. 
1 Salk, 131. 


Tuland 
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Inland bills of exchange are thoſe drawn by one Inland 


merchant reſiding in one part of the kingdom, on 
another reſiding in ſome city or town within the 
ſame kingdom; and theſe alſo being found uſeſul to 
trade and commerce, have been eſtabliſhed on the 
ſame foot with foreign bills; but at common law 
they differ from them jn this, that there was no 
cuſtom of proteſting them, fo as to ſubject the 
diawer to intereſt and damages in cafe of non- pay- 
ment, as there was on foreign bills. 3 Nero Abr. 603. 
1 Salk. 131. Borough v. Perkins. 


An attempt was made to remedy this inconveni- 


ence, by the 9 and 10 W. c. 17: but that proving 
allo defective, with reſpect to the regulation of pro- 
teſts, it was enacted by the: 3 and 4 Anne, c. 9, that 
in caſe of a party's retuſing to underwrite a bill of 


exchange, ſuch bill may be proteſted for von. accep. May be 
tance. And it is thereby further provided, that no Nestea 


for non- 


acceptance of inland bills of exchange ſhall be fuf- accep- 
ficient, unleſs the ſame be under-written, nor the tance. 


drawer thereof liable to colts, &c. And that no 
proteſt ſhall be neceſſary for non-payment, unleſs 
the bill be drawn for 20l. or upwards. It is thereb 

alto cnacted, that if any perſon accept any ſuch bill 
of exchange, in ſatisfaction of any former debt, it 
ſhall be eſteemed full payment of ſuch debt, if ſuch 
perſon doth not take his due courſe to obtain payment 
theteot, by endeavouring to get the fame accepted 
and paid, and make his proteſt as aforeſaid. Pro- 
vided that nothing in the ſaid act contained ſhall 
extend to diſcharge auy remedy that any perſon may 
have againit the drazer, acceptor, or indorſor, of 
ſuch bill. 


Every drawer of a bill is liable to the payment 


thereof, as is every acceptor and endorſor. Alſo if Prawer, 
there are ſeveral endorſors of the ſame bill, the laſt acceptor, 
endorſee may bring his action againſt the firſt eudor- dn. 


dorſors 


ſor, or any of them; ſor the endorſement is, as it liable. 


were, a new bill, or at leaſt a warrant by the en- 
dorſor that the bill ſhall be paid. 3 New r. 607. 


If 
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If a bill be drawn upon 4, and he accepts it, and 
afterwards refuſes payment, upon which the bill is 
proteſted, the perſon to whom it 1s payable may 


bring ſeveral actions againſt the acceptor and drawer ; 
for the proteſt is no diſcharge of the acceptor. 


3 New Abr. 607. 

Every endorſor of a bill is liable as the firſt 
drawer; the endorſor is anſwerable, becauſe the en- 
dorſement is in nature of a new bill. 1 Salk. 125. 

An endorſor is not diſcharged without actual pay; 


ment of the bill; unleſs there be ſome neglect or 


default in the endorſee, as where he doth not endea- 
vour to receive the money in convenient time, and 


then the firſt drawer becomes infalvent. id. 132. 


An endorſor charges himſelf in the ſame manner 


| as if he had originally drawn the bill; and a plain- 


tiff need not prove the drawer's hand, as the en- 


 Corſor is to him as a new-drawer. 1 Salk. 127. 


Accept- 
ing for 
the ho- 
nour of 
the 
drawer, 


But though the drawer, acceptor, and endorſor, 
are all liable, the party can have but one ſatisfac- 
tion, and till ſuch ſatisfaction is actually had, he 


may ſue all or any of them. 3 New Abr. 607. 


Not only the drawer, acceptor, and endorſor, are 
liable, but alfo, by the cuſtom of merchants, if one 
merchant draw a bill which is proteſted, and ano- 
ther hearing thereof, declare that be, for the ho- 


nour of the drawer, will pay the contents, and 
thereupon ſubſcribes in theſe or the like words: 


4 the under-writer do bind myſelf as principal, according 


to the cuſtom of merchants for the ſum mentioned in the 


bill of exchange wherenpon this proteſt is made, &c. 


This ſhall as effectually bind him, as if he had 
been the original drawer,” and by this the perſon 


to whom the bill is payable, bes his remedy both 


_ againſt ſuch perſon as ſurety, and alſo againſt the 


prineipal; but the principal, or original drawer, 


is liable to bim who lubſcribes tor his —— 


3 New Abr. bo8. 
If the endorſee of 2 bill en but e Feuer 
rom 
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from the acceptor, he can never reſort to the 
drawer. Ld. Raym. 743. Taſſel and Lee v. Lewis. 

A bill of exchange is entire, and cannot be ap- Bin ofex- 

rtioned-and multiplied into ſeveral accounts; ſo change is 
that if A draws a bill of 100. payable to B, or nt. 
order, B cannot aſſign 5ol. thereof, ſo that his 
aſſignee ſhall have an action for the ſame. 1 La. 
Raym. 360. Carlt. 466. 


F 


If any accident happens by the negligence of the g 
holder of a bill of exchange, in prejudice of -the — 
drawer, he has loſt his remedy againſt. him, ligence.. 
1 Salk, 127. 

If an inland bill of exchange be loſt, or miſcarry, 
within the time limited for ats payment, the drawer 
ſhall give another bill of the fame tenor, upon ſecu- 
rity being given to indemnify him in caſe the bill ſo 
loſt or miſcarried be found again. 9 & 10 V 3. 
c. 17. 

An action may be brought upon a non- accepted 
bill, before the expiration of the time limited for its 
payment. If more than one of the perſons liable on 
account of the non- acceptance or non-payment of a 
bill or note become bankrupts, the holder may 
prove, under the ſeparate commiſſion of each, the 
full amount of the money due to him upon the bill 
or note at the time he makes his proof, and receive 
dividends under each upan the ſums proved until he 
ſhall in the whole have received ſuch amount. But, 
after the receipt of a dividend under one commiſſion, 
he cannot prove under any of the reſt more than the 
ſum remaining due after deducting ſuch dividend, 
Blag. 8 1 

Where a bill is drawn payable to A. B. or bearer, 
an aſſignee muſt ſue in the name of him to whom it 
is made payable, and not in his own name; other- 
wiſe a ſtranger, finding the bill, might recover; if 
it be made payable to A. B. or order, there an aſſig- 
nee mult ſue in his own name becauſe the order mult 
be made by endorſement, &c. 3 Salk. 67. 

As to the manner of declaring on a bill of 


= exchange, 
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it ſeems to be now ſettled, that the cyſtom of mer- 
chants concerning bills of exchange being part of the 
common law, of which the judges will take notice 
ex officio, it is unneceſſary to ſet farth the cuſtom 
ſpecially in the declaration; it is ſufficient to ſay, 
that ſuch a perſon, according to the uſage and cuſtom of 
merchants, drew the bill. 3 New Abr. 614. 

It ſeems agreed, that againſt the drawer an action 
of debt, or a general indebitatis aſſumpſit, will lie; 
for, he having received the money, the law raiſes a 
contract, and lays him under an obligation to pay 
it; but it hath been adjudged, that neither an action 
of debt, nor an indebitatis aſſumpſit, will lie againſt 
the acceptor of a bill of exchange, and therefore the 
remedy againſt him muſt be by a ſpecial action on 
the caſe, founded on the cuſtom of merchants ; for 

the acceptance 1s only a collateral engagement to pay 
the debt of another, in the ſame manner as 'a pro- 
miſe by a ſtranger to pay, &c. if the creditor will 

| forbear his debt. 3 New Abr. 614. Hard. 485. 
> boa H. 32 G. 3. Perry and others againſt Jackſon Bart. 
plaintif and others. This was an action on a bill of exchange 
2 for 100). by the payees againſt the drawers. The de- 
others in Claration ſtated that the defendants on the 24th of 
England, November, 1767, at New York in parts beyond the 
woe wa ſeas, to wit, at London, &c. drew the bill in queſ- 
brought tion, requeſting R. Willis to pay at 40 days fight the 
hong” contents to the plaintiffs; that Villis in — 
ter the 1768 refuſed to accept, and afterwards to pay it; 
cauſe of by reaſon whereof, and according to the uſage and 
ariſes, Cuſtom of merchants the defendants became liable to 
pay, Sc. The defendants pleaded ſeverally the 
ſtatute of limitations: to which the plaintiffs replied 
that when the cauſe of action accrued to the plain- 
tiffa, one of them was abroad in parts beyond the ſeas 
and out of the kingdom of Great Britain, to wit, at 
Nero York in America; and that he remained ſo abroad 
in parts beyond the ſeas continually from thence 
until Ociaber 1787, when he returned &c ; averring 
that they exhibited their bill within fix years m 
is 


_— 
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his return. The defendants demurred generally to | 
theſe replications. 


Baldwin and Adam argued in deppen of the de- Perry 


| murrers, and Wood contra. Tekin 
Lua Kewon, Cb. J. It is rather angular that os. 
: this is the firſt time that this queſtion bas been 


brought into a court of law, though the circum* 

tance, upon which the queſtion ariſes, muſt have 

frequently occurred. It being admitted that there 

is no decided caſe on this point, it muſt depend on 

the reaſonable conſtruction to be put upon this act 

of parliament. The proviſo on which the queſtion 

ariſes was introduced into this ſtatute in order to 

protect the intereſts of thoſe perſons which there was 

no one of competent age, of competent underſtand- 

ing, or competent in point of reſidence in this 

country, to protect. Now two of the plaintiffs in 

this cauſe have always been reſident here: and it 

was their duty to watch over thoſe intereſts in which 

they themſelves were equally concerned- with the 

pantner who refided abroad. It is admitted that one 

partner may do ſeveral acts to bind the intereſts of 

all; he may releaſe as well as create a debt; he may 

alſo by his acknowledgment of a debt, take a enſe. n 

out of the ſtatute of limitations; and I ſee no reaſon comb v. 

why the ſame rule ſhould not hold alſo in the preſent 2 

inſtance. The third ſection of this act of par- 652. . 

ltiament limits the time of bringing actions Edit. 

in all caſes to ſix years after the cauſe of action 

accrues ; the plaintiffs therefore were bound to com- 

mence their action at an earlier period, unleſs th 

come within the exception in the laſt clauſe of the 

act, by which it is enacted “that if any perfor. or 

perſons entitled to ſuch actions c. be beyond the 

ſeas, then ſuch perſon or perſons ſhall be at liberty 

to bring the ſame actions, ſo as they take the fame 

within ſuch time as before limited after their return 

from beyond the ſeas as other perſons having no ſuch 

impediment might have done.” Now the words of 

this clauſe, EEE ſpeaking, do not apply 
| -==, 
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to the preſent caſe: they only extend to caſes where 
the perſon individually, a fingle plaintiff, or perſons, 
in the plural, when there are ſeveral plaintiffs, are 
not in a fituation to protect their intereſts. Neither 
does this caſe come within the policy of the law 
which provides that, if parties neglect their intereſts 
for ſuch a length of time as fix years, they ſhall loſe 
the benefit of ſuing to enforce their demands. I am 
therefore clearly of opinion, both on the words of 
the act of parliament, and on grounds of policy, 
that the plaintiffs are barred by the ſtatute of James. 

Aſbhurſt, F. The plaintifls. are not now entitled 
to recover on this bill of exchange, whether their 
caſe be conſidered on the words. of the ſtatute, or on 
the reaſon of the thing. The plaintiffs do not come 
within the words of the proviſo, as my Lord has 
already obſerved: and this ſtatute having been al- 
ways conſidered as a beneficial law for the public, 
we ought not to extend the exceptions in it to a caſe 


Which does not require it. Jt was competent to the 


plaintiffs, who reſided in England, to bring the 
action, as well as to releaſe it. And in conſtruing 
another act of parliament, viz. the 14 G. 2. c. 17, 
. 3. which requires ten days notice of trial where 
the defendant reſides above 40 miles from London, 
we have determined that if one-of the defendants re- 
fide within that diſtance, ſo long a notice is not 


neceſſary. Buller, J. declared himſelf of the ſame 


opinion. Groſe, F. abſent. - Durnf & Eaſt. IV. 51 6 


Acceptance. 


Acceptance, by the cuſtom of merchants, 
as effectually binds the acceptor as if he had been 
the original drawer; and, having once accepted it, 
he cannot afterwards revoke it. Cro. Fac. 308. 

E. 5G. 3. Pillau and Roſe v. Van Mierop and 
Hopkins. The acceptance of a bill of exchange 1s 
an obligation on the acceptor to pay the ſame; the 

ell 
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end of their inſtitution, their, currency, proves it, 


and requires that it ſhould be ſo. It is on this prin- 
ciple bills of exchange are conſidered and declared 
on as ſpecial contracts, though legally but fimple con- 
tracts. 1 Stra. 648. 
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A very ſmall matter will amount to an acceptance; Sman 


which ſhew the party's aſſent or agreement to pay 


and any words will be ſufficient for that purpoſe, matter 
amounts 


to an ac 


the bill; as if upon the tender thereof to him, he ceptance. 


ſubſcribes, Accepted, or Accepted by me, A. B. or, I 


accept the bill, and will pay it according to the contents; 


theſe clearly amount to an acceptance. Molloy, 
book 2. c. 10. , 1 
It the party underwrites the bill, preſented ſuch a 


day, or only the day of the month, this is ſuch an 


acknowledgment of the bill as amounts to an accep- 
tance. 3 Nero Abr. bio. Comb. 401. 

If the party ſays, Leave your bill with me, and I 
will accept it, or, call for it to morrow, and it ſhall be 
accepted; theſe words, according to the cuſtom of 
merchants, as effectually bind, as if he had actually 
ſigned or ſubſcribed his name according to the uſual 
manner. 

But if a man ſays, Leave your bill with me; I will 
look over my accounts and books between the drawer and 
me, and call to morraw, and accordingly the bill ſball be 
accepted ; this does not amount to a complete accep- 
tance; for the mention of his books and accounts 
ſhews plainly that he intended only to accept the 
bill, in caſe he had effects of the drawer's in his 
hands; and ſo it was ruled by the Lord Chief 


Juſtice Hale at Guildhall. Molloy, book 2. c. 10. ſ. 20. 


A foreign bill was drawn on the defendant, and 
being returned for want of acceptance, the defen- 
2 ſaid, that if the bill came back again he would pay 

; this was ruled a good acceptance. 3 New Abr. 
7 cites M. 6 G. Carr v. Coleman. 


The defendant was ſued as acceptor of a bill of Parol ac- 
exchange; and upon the evidence it appeared to be <Ptance. 


a parol 6 only, which the Chief Juſtice 
| ruled 
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ruled to be ſufficient, that being good at common 


law, and the ſtat. 3 & 4 Anne, cap. 9. which requires 
it to be in writing, in order to charge the drawer 
with damages and coſts, having a proviſo that it 
ſhall not extend to diſcharge any remedy that any 
perſon may have againſt the acceptor. Upon this 
direction, the jury found for the plaintiff; but the 
Chief Juftice of the Common Pleas having lately 


ruled it otherwiſe, the court was moved for a new 


be paid 
at a fu- 


ture day. 


trial: and, in order finally. to ſettle this point, it 
was ordered to be argued; and after argument, the 
court was of opinion, that the direction in the pre- 
ſent caſe was right, and agreeable to conſtant prac- 
tice, and therefore ordered the poſtea to be delivered 
to the plaintiff, Str. 1000. 8 G. 2. Lumley v. 
Palmer. : | | 

An agreement to honour a bill of exchange is 
virtually an acceptance. The acceptance need not 
be on the bill, it may be by collateral writing. 
3 Burr. 1674. | | 

A promiſe to accept a bill of exchange is the ſame 
as an actual acceptance; it wilt bind though the 
acceptor has no effects in hand, and without conſi- 
deration. 1 Stra. 6438. ; 

If a bill of exchange is not accepted, an action 
will immediately lie againſt the. drawer, before the 
time when it is made payable. 1 Dong. 55. 

A bill was drawn payable the firſt of January; the 
perſon upon whom the bill was drawn accepts it to 
be paid the firſt of March ; the fervant brings back 
the bill. The maſter, -perceiving this enlarged ac- 
ceptance, ftrikes out the firſt of March, and puts in 
the firſt of January, and then ſends the bill to be 
paid. The acceptor then refuſes. Whereupon the 
perſon, to whom the monies were to be paid, ftrikes 


out the firſt of January, and puts in the firſt of 


March again. On an action brought on this bill, 


the queſtton was, whether theſe alterations did not 


the bill fell regularly due on the firſt of March. 


deſtroy the bill ? and ruled they did not; but that 
Per 
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Per L. Ch. Fu. Pemberton, Price v. Shute. Molloy, 
b. 2. c. 10. |. 28. | a 

But an agreement to accept on certain conditions 
is diſcharged, if the conditions are not complied 
with. 1 Doug. 297. 

If a book-keeper, or ſervant, br other perſon A ſer- 
having, authority, or who uſually tranſacts buſineſs 
of this nature for the maſter, accept a bill of ex- 
change, this ſhall bind ſuch maſter. 3 New Abr. 611. 

But another perſon may accept the bill for the 
honour of the drawer ; and, if he pays the money 
in default of the party, he is to make a proteſt with 
declaration that he hath paid the ſame for the draw- 
er's honour. | | 

H. 6 G. 2. Jens v. Fawler. Raymond C. J. at Accep- 
Guildhall, In an action brought by the en- tance of, 
dorſee of a bill of exchange againſt the acceptor, a 
it was held not to be necceſſary, to prove the hand 
of the drawer : and the plaintiff reſted on the proof 
of the acceptance. The defendant offered to prove 
it a forged bill, by calling perſons who were ac- 
quainted with the hand of the drawer, and would 
{wear they did not believe it to be his hand. But 
Raymond the C. F. would not admit this, from the 
danger to negotiable notes, and becauſe a man might 
with deſign write contrary to his uſual method. 

And he ſtrongly inclined, that even actual proof of 
a forgery would not excuſe the 'defendants againſt 
their own acceptance, which had given credit to the 
endorſee. Therefore a verdict was found for the 
plaintiff, 2 Str. 946 Ot © ole 

By the 7 G. 2, c. 22, if a bill be accepted, and Acceptor 
the perſon who accepted the fame happens to die dying-. 
before the time of payment, there muſt be a de- 
mand made of his executors or adminiſtrators, and, 
on non-payment, a proteſt is to be made, although 
the money becomes due before there can be admini- 
ſtration, &c. A bill may be accepted for part, the 
party on whom drawn having no other effects in his 

ands ; and there may be a proteſt for the refidue. 
| Forging 
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Forged 
accep- 
tance. 
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F orging the acceptance of any bill of exchange, or 


the number or principal ſum of any accountable re- 
ceipt is made felony. 
Nothing but an expreſs declaration, by the holder 


of a bill of exchange, will diſcharge the acceptor. 


1 Doug. 247. 


Helder of An innocent holder of a forged bill of exchange, 


A forged 


Where 
ſeparate 
actions 
are 
brought 
ainſt 
e ace 
ceptor 
and en- 
_ dorſers, 


2 


Endorſe: 
ment, 


what. 


for which he has given a valuable conſideration, 
ſhall recover againſt the acceptor, who accepted it 
not knowing ot the forgery. 3 Burr. 1454. 

E. 32 G. 3. Smith againſt Woedcock, and the ſame 
againſt Dudley. The firit of theſe was an action by the 
holder againſt the drawer of a bill, the ſecond againſt 
one of the endorſers. There was alſo another action 
pending by the ſame plaintiff againſt another endor- 
ſer, and a fourth action againſt the acceptor, who 
had refuſed payment. A rule aii was obtained on 
behalf of Woodcock and Dudley, why upon payment 
of the amount of tlie bill and the coſts of theſe two 
actions, all proceedings ſhould not be ſtaid againſt 
them. £5 r 

Lawes oppoſed the rule, on the ground that the 


coſts of the other actions ſhould alſo have been paid. 


But by the court, that is only neceſſary when the 
application for ſtaying proceedings comes from the 
acceptor, who is the original defaulter, and againſt 
whom all the coſts occaſioned by his default may be 
recovered. Durnf, & E. IV. 691. 


Of Endorsements. 


Endorſement is a term known in law, which, by 
the cuſtom of merchants, transfers the property of 
the bill or note to the endorſee; and is uſually made 
on the back of the bill, and muſt be in writing; 
but the law has not appropriated any. ſer form of 
words as neceſſary to this ceremony; therefore, if 
a man write his name on the back of a bill of ex- 
change, or, this is to be paid to F. L. or, pay the con- 

; ' fFents 


iP 


8 
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tents to J. S. and figns his name to it, this is a good 
endorſement. 3 New Abr. 609. 

He who makes the endorſement 1s the endorſor, 
and the perſon to whom it is endorſed is the endorfſee. 
If a bill or note be paid or transferred over to ano- | 


ther perſon by delivery only, the perſon paying it 


ceaſes to be a party in ſuch bill or note; bur if he 
endorſes it he becomes to all intents and purpoſes a 

new drawer. Ld.. Raym. 181, 744, 929, 930. 

2 Ath. 182, Burr. 670, 675. 

If a bill or note, payable to a man's order, who What is 
endorſes it, and paſſes it to a third perſon, who de- —— 
livers it to a fourth for a valuable conſideration (not bill. 
in diſcharge of a former debt) but without his en- 
dorſement, it is a ſale of the bill, and the holder 

cannot maintain an action againſt him. 12 Mod. 

Rep. 241. 

What (hall be reaſonable notice to the endorſor of Reaſon- 
non-payment by the acceptor of a bill of exchange, able no- 


or drawer of a promiſſory note, is for the decifion of — 


the jury. 1 Doug. 515. 1 Term Rep. 167. 


A bill was drawn at fix days fight, and preſented 
and accepted the 8th of February, which made it 
8 the 14th, and the three days of grace 

rought it to the 17th, which was a * and 
the acceptor ſtopt pay ment on the Tueſday following, 
before which the bill was not tendered. And upon 
this evidence it was left to the jury, who were of 
opinion, that the drawer was diſcharged at the end 
of three days of grace. Str. 829. Coleman v. Sayer. 

If the endorſee of a bill of exchange accepts any Endorſee 
ſum in pact of payment, he can never after reſort *<c*pung 
to the drawer. 1 Ld. Raym. 743. TR 

A man having a bill of exchange, may verbally 
authoriſe another to endorſe his name on it ; — 
when that is done, it is the ſame as if he had done 
it himſelf. 12 Mod. Rep. 564. 

A bill of exchange, endorſed in blank, being Bill en- 
ſtolen and negotiated, an innocent endorſe for valu- Arte in 


blank. 
1 | able 
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able confideration ſhall recover upon it againſt the 
drawer. 1 Doug. 636. „ 
Bill on an A bill of exchange, or promiſſory note, given 
— upon an uſurious contract is void in the hands of an 
endorſee, though for a valuable conſideration, and 
without notice of the uſury. 1 Doug. 736. 
Demand In actions on bills of exchange, brought by an 
of pay- endorſce againſt an endorſor, the plaintiff muſt prove 
1 a demand of, or due diligence to get the money of 
the acceptor, but need not prove any demand on the 
drawer. 2 Burr. 669. 
A note An endorſement written on a blank note, or 
endorſed, check, in the form of a bill of exchange or promiſ- 
up. fory note, will bind the endorſor for any ſum or 
time of payment, which the perſon to whom he 
entruſts the note ſo endorſed ſhall inſert in it. 
1 Doug. 514. 3 | 
Endorſee In an action upon an inland bill of exchange 
not givingbrought by the endorſee againſt the drawer, it ap- 
nofice. peared that the bill was payabie the 14th of May; 
8 that upon promiſe of pay ment, the endorſee gave the 
acceptor to the 18th, from thence to the 20th, 
thence to the 24th, and from thence to the 7th of 
Fune, when the acceptor failed. And there being 
no notice to the drawer, the Chief Juſtice held it to 
be the loſs of the endorſee. Str, 702. Gee v. 
Brown. I G. 2. N 
A bill of exchange cannot be endorſed for part, 
ſo as to ſubject the party to ſeveral actions. 3 New 
8 Abr. Gio. Carth. 466. 1 Salk. 65. 
Bins en- It has lately appeared, that, in the tranſanctions 
__ the houſe late Liveſy, Hargrave, and C. (and it is 
titious Propably a mode adopted by other houſes) that, in 
name order to raife money by bills, and to make thoſe 
ee bills more merketable, they cauſed them to be 
drawn or dated from the country, payable to the 
order of a fictitious perſon whoſe pretended name 
they endorſed on the back; and thus giving it the 
appearance and effect of a bill regularly transferred in 
the due courſe of buſineſs, it went with a better face 
8 . to 


0 
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to be diſcounted, and was done without beſitation. 
One of theſe bills having become the ſubject of a 


moſt intereſting ligitation, has led to a . of 


great importance to the mercantile world. Blag. 36. 
This action was brought by the defendants in 
error, Meſſrs. Minet and Fetior, as endorſees of an 
inſtrument, purporting to be a bill of exchange, 
agaialt the plaintiffs in error, Gibſon and Fobnſon, as 


the acceptors thereof. The bill was drawn as. 


follows : 


Mancheſter, Feb. 10, 1788. 


Three months after date, pay to Mr. John White, 
or order, ſeven hundred tcbenty-one pounds five ſhil- 
lings, value received, with or without advice. 

LIVESY. HARGEAFE, and Co. 
To Meſſrs. Gibſon and Jobnſon, 
Bankers, London. | 


The cauſe came on to be tried before Lg. Kenyon, 
and a ſpecial. jury, at Guildball, London, on Novem- 


ber 3, 1789, and, after a very full hearing, the jury 
found a verdict for the plaintiffs, to the amount 1 


the bill, 

On the 6th of November, the firſt day of Michaet- 
mas Term, 1789, Mr. Erſkine, on the part of the 
defendants, Gibjon and Johnſon, moved for a new 
trial, and alſo arreſt of judgment. Ld. Kenyon or- 


dered that two rules ſhould come on together, the 
one for a new trial, and the other in arreſt of judg- 


ment. This buſineſs came on again in the ſame 


term, when it was agreed, by che counſel on both 


ſides, to take a ſpecial verdict. 


In Michaelmas term, 1789, this ſpecial verdict 
came to be argued in the court of — Bench, and 


the court thereupon gave judgment for the debt in 
error. The judgment of the court was given only 
on the gth count of the declaration, which ſtated 
the bill as payable to bearer. Upon this judgment, 

2 a writ 
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a writ of error was brought, returnable in parliament. 
Ld. Kenyon ſaid, as the ſpecial verdict had found 
that no ſuch perſon as John White exiſted, this inſtru- 
ment might be fairly conſidered as a bill payable to 
bearer. Ld. Loughborougb obſerved that it was found 
by the ſpecial verdict, that this bill was endorſed 
by the drawers. , He contended that from this mo- 
ment the bill was no longer payable to the order of 
White, therefore this bill was payable to bearer ; 
that Gibſon and Johnſon, by accepting this bill, un- 
dertook to pay it to whoever ſhould produce it to 


them with the endorſement of Liveſy, Hargrave, 


and Co. and who had paid them, Liveſy, Hargrave, 
and Co. a valuable conideration for it. The lord 


chancellor then put the queſtion ; whereupon the 


judgment of the court of King's Bench was athrmed : 
by which circumſtance the law 1s now underſtood 


to be, that if any perſon accepts a bill, knowing 


that the bill is payable to a perſon that is not in 
exiſtence, ſuch acceptor is bound to pay ſuch bill, 
as à bill payable to bearer, which in ſuch a caſe con- 
ſiders all endorſers as mere cyphers. 

To the queſtion, propoſed to the lords on this 
caſe (perhaps from motives of mercy) whether the 
matter found by the ſpecial verdict, as far as it re- 
lates to the act done by the defendants Gibſon and 


Johnſon, imported an utterance of the bill, knorwing 
it to be forged, the lords made no deciſion, 


Nature of 


a proteſt, 


f 


Of Protests. 


A proteſt does not raiſe any debt, but only ſerves 
to give formal notice that the bill is not accepted, 


or accepted and not paid; and this by the common 


law was, and is ſtill neceſſary on every foreign bill 
before the drawer can be charged ; but it was not 
required on any inland bill, before the ſtat. 9 & 10 
I. 3. Nor does the want of it ſince that ſtatute 

8 deſtroy 
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deſtroy the remedy, which the party had before 
againſt the drawer, _ for the principal. 3 r Abr. 

Law, 612 

If he to whom the vill 3 is to be paid, dies, there Partyto 
can be no proteſt before a probate of his will, or hte 
adminiſtration granted ; for none but his executors — 25 
or adminiſtrators can give a legal diſcharge or ac- dying. 
quittance for the money, and conſequently no other 
perſon can ſue for or demand the ſame ; and though 
ſecurity be offered to Indemnity the drawee againſt 

the executors, yet he is not obliged to accept there- 
of; being a matter left entirely to his conſideration, 
to judge and determine on the ſufficiency of ſuch 
ſecurity ; and in this caſe it is ſaid, that if a publick 

' Notary proteſt the bill, an action on the caſe lies 
againſt him. 2 New Abr. Law, 612. 

If a bill be left with a merchant to accept, which Bill left 
is loſt or miſlaid, he to whom it is payable, is to re- Paws hn 7 
queſt the merchaar to give him a note for the pay- ok, 

ment, according to the time limited in the bill; 

otherwiſe there muſt be two proteſts, the one for 
non-acceptance and the other for non-payment; and 
though ſuch note be given, yet if the merchant 
happens to fail, there muſt be a proteſt oy non-pay- 
ment in order to charge the drawer. 3 Nez Abr. | 
Law, 613. . 

The uſe of a proteſt is only to ſubje& the drawer ye or a 
to anſwer in caſe of non-acceptance or non-payment ; pre 
nor does the ſame diſcharge the party-acceptor-if 
once accepted; for the payee, or perſon to whom 
Payable, hath now two remedies, one againſt the 
drawer, and the other againſt the acceptor. Molloy, 
„ . 

The proteſt ſhould be made by ſome notary pub- 
lic; or, if there be no notary in or near the place 
where the bill is payable, then any inhabitant of 
reſponſibility may proteſt it, in preſence of two wit- 
neſſes, and ſuch proteſt is, prima facie, good evi- 
dence that the bill was not accepted, or, if accepted, 


that 
of 
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that the bill was not paid, and ſufficient to put the 
proof on the other ſide. 

M. 31. G. 3. Rainsford v. Mills. It was deter- 
. mined, before Ld. Kenyon, that a bill of exchange 
is not to be proteſted till the day after it is due. 
Vet, regardleſs of this deciſion, and relying on 
the cuſtom of merchants, bankers continue to pro- 
teſt the bill in the evening of the day it becomes due, 
- contending that no power leſs than an act of the 
| legiſlature can ſet it afide. ; 

Three Merchants having time out of mind eſtabliſhed a 

-—— "i cuſtom of allowing three days after a bill! becomes 

promiſſo- due, for the payment, which is called three days 

I not grace; and, in conformity to this rule, whatever 

bils, time or date a bill is drawn at, other than on de- 
mand, it is entitled to the further Extenſion of the 
three days grace. It was for a long time doubtful 
whether notes of hand were intitled, or not, to 
the ſame indulgence, and in the general opinion it 
was underſtood to the contrary; but, in the caſe of 
Brown v. Harraden, it was decided by Ld. Kenyon, 
that, as the ſtatute of Queen Anne was paſſed for the 
expreſs. purpoſe of putting notes of hand upon the 
ſame footing with bills of exchange, there could be 
no doubt but they were alike intitled to the three 
days grace, | | | 

Neceſſity Proteſts are abſolutely neceſſary, particularly on 

of pro- foreign bills of exchange, to entitle the party to re- 

tefting . . 

foreiza cover agaiult the drawer, not only intereſt and coſts, 

pills. but alſo the principal ſum ; and for this purpoſe the 
bill mult be preſented for payment when due, and 
in caſe of refuſal of payment, or in caſe the drawee 
cannot be found, it muſt then be proteſted, (or, 
according to the deciſion in the caſe of Rginsford v. 
Mills, before La. Kenyon, the next day it muſt be pro- 
teſted) and notice of ſuch proteſt for non-accep- 
tance and non-payment given to the drawer in à rea- 

ſonable time; which is held to mean by the firſt poſt. 
after the proteſt is made; for, though the drawer 1s 


bound to the party to whom the bilt is payable, till 


a. 


— 
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payment be actually made, yet it is with this condi- 
tion and proviſo that proteſt ſhall be made in due 
time, and a lawful and ingenuous diligence uſed for 
the obtaining payment of the money; and the rea- 
ſon hereof is, that the drawer might have had effects 
or other means of his upon whom he drew, to reim- 


burſe himſelf the bill, which ſince, for want of 


timely notice, he hath remitted or loſt, it were un+ 
reaſonable the drawer thould ſuffer through his neg- 
left. 3 New Abr. 613. 


- 


With regard to inland bills, though a proteſt was Proteſt- 
inginland 


not neceſſary at common law in order to ſue the 
drawer, and is only now neceſſary by the flat. 9 & 
10 V. 3. c. 17. and the 3 & 4 Anne, c. 9. to entitle 
the party to intereſt and coſts; yet convenient notice 
— be given by the party to whom the bill is pay- 
able, to the drawer, of the drawee's refuſal of pay- 
ment, and, if any damage accrue to the drawer for 


want of ſuch notice, it muſt be borne by the perſon. 


to whom the bill is payable; but a jury are to deter- 


mine herein according to the cuſtom of merchants. 
3 New Abr. 613. | x 
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bills. 


By the 3 & 4 of Anne, c. g, it was enacted, that 2 
promiſſory notes, payable to order or bearer, may nos 


be aſſigned or endorſed, and action maintained there- — 


on, as on inland bills of exchange. | 

A note written by the plaintiff: and ſubſcribed by 
the defendant, is a note made and figned by the de- 
fendant within this act; for the ſigning or ſubſcrib- 
ing is the lien, and the writing or making is qnly 


the mechanical part of it. T. 6. Ann. Aſh v. Baron. 


In actions on promiſſory notes, brought by an 
endorſee againſt an endorſor, the plaintiff muſt prove 
a demand of, or due diligence to get the money 
from the maker of the note. 2 Burr. 669. 

H. 19 G. 2. Vaughan v. Fuller. In an action 

| brought 


y be 
n 


; - 
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brought on a promiſſory note by the endorſee againſt 
an endorſor, it was proved that the defendant had 
paid part of the. money. And Lee, Chief Juſtice, 
held that ſufficient, to diſpenſe with the proving a 
demand on the maker of the note. Str. 1246. 
Note for By the 9 Anne, c. 14, every promiſſory note, 
money Where the whole or any part of the conſideration is 
loſt at money knowingly lent for gaming, is void to all in- 
void, tents and purpoſes whatever. 1 
If bills or notes, incloſed in a letter and ſent to 
the general poſt- office, are loſt, no action lies againſt 
| the poſt-maſter. e 
Notes Notes payable to J. S. or bearer, are negotiable, 
payable per 3 & 4 Anne, c. 9. Alſo, though an aſſignment. 
tobearer. of a bill, payable to F. S. or bearer, be no good 
aſſignment to charge the drawer with an action on 
the bill, yet it is a good bill between the endorſor 
and endorſee, and the endorſor is liable to an action 
for the. money; for the endorſement is in nature of 
a new bill. 1 Salk. 125, 133. Skin. 343, 411. 
Apromi-.. A promiflory note requires no proteſting, though 
fory note it may be endorſed over by a variety of people; for 
50 pro. AS there is no drawee, there can be no proteſt either 
telling. for non-acceptance or for non-payment. The law 
conſiders a promiſſory note in the light of a bill 
drawn by a man upon himſelf, and accepted at the 
time of drawing; and therefore, in caſes of non- 
eee the endorſor, or perſon holding the, note, 
as his remedy againſt the dra wer at any diſtance of 
time within fix years, even though he ſhould forget 
to give advice of its having been refuſed payment. 
— This is an advantage which always ariſes to the 
holder of a promiſſory note, which does not extend 
to the holder of a draft. | 
Stealing of bills of exchange, notes, &c. is felony, 
in the ſame degree as if the offender had robbed the 
owner of ſo much money, &c. And the forging of 
bills of exchange, or promiſſory notes, endorſe- 
ments, &c. is felony by 2 G. 2, c. 25. 9 G. 2, c. 18, 
| ; 31. C2, 
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31 G. 2. c. 22, and 7 G. 2, c. 22, forging the accę 


tance of a bill of exchange is felony without benefit 


of clergy. 


On negotiable bills and notes made within this 


Kingdom, the money payable muſt amount to at 
leaſt /zwenty ſhillings, and, unleſs under certain regu- 
lations, five pounds, otherwiſe they will be void, and 
the perſon iſſuing or negotiating them liable to a 


penalty, not exceeding twenty pounds, nor leſs than 
five. Theſe regulations are, that they muſt ſpecify 


the name and place of abode of the perſon to whom 
they are made payable; , that they be atteſted by one 


ſubſcribing witneſs; that they bear date at or before 


the time when they afe iſſued; and be made payable 
within twenty-one days after the date. 27 G 3. c. 16. 
Upon bills and notes for the payment of lefs than 
five pounds, the endorſement muſt be attefled by 
one ſubſcribing witneſs ; and muſt mention the name 
and place of abode of the endorſee, and bear date at 
or before the time of making it. An endorſement 
which mentions the name of the perſon in whoſe fa- 
vour it is made, is called a full endorſement ; an en- 
dorſement which does not, a blank one. A blank 
endorſement makes a bill or note payable to the 
bearer. A full endorſement reſtrains the negotiabi- 
lity of the bill or note, until it has paſſed the hands 
of the endorſee, or perſon he pays it to. Therefore, 
In caſe of a loſs by theft or accident, if the bill or note 


be transferrable by mere delivery or blank endorſe- 


ment, the chief or finder may transfer it; if by a full 
endorſement only, he cannot. Thus, an endorſe- 
ment in theſe words, Pay the contents to J. S. 
only ;” or, „to F. S. for my uſe;” is reſtrictive; as 
is alſo an endorſement to an infant. „ 

By the 31 G. 3. c. 25. The former duties on 


theſe inſtruments, which were, by 23 G. 3. c. 49, 


34. if under 10l.—6d. if under 50. and 1s. it of 50ʃ. 
or upwards, are repealed. 


5 - 


And this act (31 2-18 Þ 5) enacts that from and 


after Aug. 1, 1791, there thall be paid the new du- 
ties following, vis. | | 
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For every piece of vellum, parchment, or paper, 
upon which any bill of exchange, draft, or order 
for' the payment of money on demand, ſhall be 
written, &c. where the ſum amounts to 408. and 
does not exceed 5. 5s.—a ſtamp duty of three pence. 

Above 50. 5s. and not exceeding 30l.—ſixpence. 

Above 3ol. and not exceeding 50l.— nine pence, 

Above 5c. and not exceeding 1001. —one ſhilling. 

Above 100l. and not exceeding 200/.—one ſhilling 
and ſixpence. | | 

For every promiſſory, or other note, for payment 
cf money to the bearer on demand, which may be 
re · iſſuable, after payment, at the place where the 
ſame was firſt iſſued, where the ſum amounts to 408. 
and does not exceed 5!. 5s.—a ſtamp duty of three 
pence. - 3 

Above 50. 55. and not exceeding 3ol.—fixpence, 
Above 3ol. and not exceeding 50l.— nine pence. 

Above gol. and not exceeding 100/.—one ſhilling. 

Above 1001. and not exceeding 200/.—one ſhilling 
and ſixpence. | | 

Where theſe promiſſory notes ſhall be paid by the 
perſon by whom the ſame ſhall have been made or 
figned, and firſt iſſued, and at the place where the 
fame were firſt iſſued, the perſon fo paying the fame, 
notwithſtanding ſuch payment, may at any time 
afterwards, and ſo often as there ſhall be ocaſion 
after every ſuch payment thereof, but not otherwiſe, 
again iſſue and negotiate ſuch notes; and every ſuch 
note is declared to be after payment, but not other- 
wiſe, iſſuable and negotiable. But if ſuch notes 
ſhall be paid by any other than the perfon making 
or figning the ſame, or at. any place other than the 
place of iſſuing, ſuch note ſhall be conſtrued to be 
vacated and ſatisfied, and ſhall be no longer nego- 
tiable but canceled ; and if any perfon ſhall again 
Hue any ſuch note after payment by any perſon 
other than the perſon making the fame, or at any 

lace other than the place of iſſuing, or if any per- 
on named in tuch note for payment thereof, mal 
after 
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after payment neglect or refuſe to cancel the ſame, 
ſuch perſon ſhall forfeit 20/. And if ſuch note ſhall 
not be cancelled, then, and as often as it ſhall be 
again iſſued, there ſhall be due, anſwered, and paid 
the like duty as was firſt charged on ſuch note, to 
be payable by and charged on the perſon who ſhall 
again iſſue and negotiate ſuch note. /. 7. 

For any promiſſory or other note, payable to the 
bearer on demand, which may be re iſſued, after 
payment at the ſane. or any other place than 
where firſt iſſued, where the ſum ſhall amount to 
405. and not exceed 51. 5s. a ſtamp duty of. fix- 
pence. Above 51. 5s. and not exceeding 3ol. one 
ſhilling. 

It is declared that theſe notes may, as often as 
occaſion ſhall require, be again iffued by the perſon 
making the ſame, notwithſtanding ſuch notes have 
been paid by the perſon making the ſame, or any 
other perſon in purſuance of any appointment for 
the payment thereof. 

For every bill of exchange, draft, or order, pay- 
able otherwiſe than on demand, or. any promiſſory 
or other note payable otherwiſe” than to the bearer 


on demand, where the ſum ſhall amount to 40s. 


and not exceed 30l. a ſtamp duty of fixpence. 
Above zol. and not exceeding $ol.—nine pence. 

Above Fol. and not exceeding 100/.—one ſhilling. 

Above 100). and not exceeding 200/, —one ſhil- 
ling and ſixpence. 

And for every bill of exchange, peine or 
other note, draft, or order, payable on demand or 
otherwiſe, where the ſum ſhall exceed 2001. there 
ſhall be charged a ſtamp duty of two ſhillings. 
Which duties ſhall be paid by the perſon making 
or ſigning ſuch bills, &c. 

Foreign bills of exchange drawn in ſets, accord- 
ing to the cuſtom of merchants, where the ſum ſhall 
not exceed 1007. ſhall be charged with a ſtamp duty 
of ſixpence—exceeding 1007. and not 2001, nine 
pence—and exceeding 2001, one ſhilling. —And 

| R 2 every 
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every bill of each ſer ſo drawn is declared to be 


chargeable with the duty. 


Exemptions 3 the foregoing Duties. 


1. Drafts or orders, payable to bearer on demand, 
bearing date on or before the day on which the 


ſame ſhall be iſſued, and at the place from which 


the ſame ſhall be drawn and iſſued, and drawn upon 
any banker, or perſon acting as a banker and reſid- 
ing and tranſacting buſineſs as a banker, within ten 
miles of the place where ſuch draft or order ſhall 


be actually drawn and iſſued. 


2. All notes and bills whatever iſſued by the 
bank of England, upon condition of their paying 
into the Exchequer the annual ſum of 12,000), half 
yearly, on Oct. 10, and April 5. 


New Regulations, 31 G. 3. C. 25. | 


If any bill, &c. ſhall be written on paper not 
ſtamped, or ſtamped with a ſtamp of lower value 
than directed; then there ſhall be due and paid the 
full duty hereby chargeable; which ſhall be payable 
by and charged upon all perſons who ſhall draw or 
make, and utter and negociate ſuch bill, &c. , 6. 
And all perſons who ſhall write or ſign, or cauſe to 
be SR or ſigned, or who ſhall accept or pay, or 
cauſe to be accepted or paid, any bill, &c. with- 
out being firſt ſtamped with 'a proper ſtamp, or 
upon which there ſhall not be ſome ſtamp reſembling 
the ſame, ſhall forfeit 2o/. . 10, 

Every promiſſory or other note, payable to the 
bearer on. demand, which ſhall be 1 15 ed after pay- 
ment under this act, ſhall dorwirhtanding be Pay- 
able to the perſon bolding the fame; and fuch per- 
fon may maintain an action thereupon.” ſ. 9. 

The 19th ſection declares, that no bill, &c. fg 

e 
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be available in law or equity, unleſs ftamped with | 
the lawful ſtamp ; and that it hall not be lawful for 

the commiſhoners to ſtamp any paper, &c. after any 

bill, &c. ſhall be written thereon, under any pre- 
tence whatever. | 
But iv an indictment for forging a bill of ex Forged 
change, the bill may be given in evidence, though pul alex 


Cl iange 
it is not ſtamped purſuant to the ſtatutes: as in the unſtamp- 


caſe of K. v. Hawkeswood. * 
At Worceſter Leit Aſize, 1783, the priſoner was 
indicted for forging a negotiable bill of exchange, 
purporting to be drawn by one Prattington on Sir 
Robert Herries & Co. And alſo for forging two en- 
dorſements on the ſame; the one in the firm of Cor 
and Devy, the other in the name of Jobn Hadur. 
There were alſo the uſual counts for uttering it, 
Knowing it to be forged. The fact of its being a 
forgery, and that the priſoner had negociated it with 
a complete knowledge of the fact, were very clearly 
proved, but the bill was not ſtamped. Mr. Baldevin, 
the priſoner's counſel, ſubmitted to the court, that 
the inſtrument in queſtion, even ſuppoſing it ro be 
genuine, was not alawfol bill of exchange, but a piece 
of waſte paper, incapable of becoming the ſubject. 
either of a fraud or felony ; that the party who took 
it, muſt at that time have known that it was not a 
legal bill of exchange, or he muſt have been gro! ly 
negligent, for the defect is viſible on the face of it. 
— Mr. Juſtice Buller, who tried the priſoner, held, 
that the ſtamp acts being revenue laws, and not 
purporting to alter the crime of forgery, could not 
affect the preſent queſtion, and the jury found the 
priſoner guilty: but, being a new point, he re- 
ſpited the judgment, and reſerved. the caſe for the 
conſideration of the judges, —In Ealter Term, 1783, 
the judges over ruled the objection, and determined 
that the ennviction was right, Leach's Caf. in 
Cr. Law, 221. | 
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Carriers. 
Carriers HERE is always an implied contract in law, on 
9 the part of every carrier or barge-maſter, to be 


for goods. anſwerable for the goods he carries, unleſs the goods 
are conſumed or damaged by the act of God, as by 
lightning, a ſuJden guſt of wind, &c. 1 Str. 128. 
3 Blackjl. Com. 165. 

Loſing If a man delivers goods to a common carrier, to 

goods. carry to a certain place; if he loſes them, an action 
upon the caſe lies againſt him; for, by the cuſtom 
of the realm, he ought to carry them ſafely. 1 Bac. 
Abr. 343. ä | 

And it he be a common carrier, though there be 
no agreement or rate ſettled, or promile of pay- 
ment, yet he may recover his hire on a quanium 
meruit, and therefore ſhall be liable for loſs and 
damages. Id. 

Allo if a perſon, who is not a common carrier, 
takes upon himſelf to carry my goods, though I 
promiſe him no reward, yet if my goods are loft or 
damaged by his default, I ſhall have an action 
zgainſt him. 1d, 

For the very taking of the goods is a general con- 
fideration, though the perſon be not a common car- 
rier; and the acceptance of the goods makes him 
liable. Show. 104. Gi 

If a man delivers goods to a common hoyman, 
who is a common carrier of goods, to carry them to 
a certain place, and pays him according to the cuſ- 
tom for the carriage of them; and after, for default 

of keeping, they are lo,, an action upon the caſe 
lies againſt him; for, by the common cuſtom of the 
realm, he ought to have kept and carried them 

| ſafely. Cro. Fac. 330. Hob. 17. | 
3 But, though the common carrier is, in general, 
not ac - accountable for the 1% or damage of goods delivered 
die for to him as a common carrier, yet there are particular 
loſsocca- exceptions. As in the caſe of Amies v. Stephens, 
OY M. 5 G. The plaintiff put goods on board the hoy 
of God. of 
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of the defendant, who was a common carrier; com- 
ing through bridge, by a ſudden guſt of wind the 
hoy ſunk, and the goods were ſpoiled. The plain- 
tiff inſiſted that the defendant ſhould be liable, it 
q being his careleſſneſs in going through at ſuch a 
time; and offered ſome evidence, that if the hoy 
had been in good order, it would not have ſunk with 
the ſhock it received; and from thence inferred the 
defendant anſwerable for all accidents, which would 
not have happened to the goods in caſe they had 
been put into a better hoy. But the chief juſtice 
held the defendant not anſwerable, the damage be- 
ing occaſioned by the act of God. For, though the 
defendant ought not to have ventured to ſhoot the 
bridge, if the general bent of the weather had been 
tempeſtuous ; yet this being only a ſudden guſt of 
wind, had intirely differed the caſe : and no carrier 
is obliged to have a new carriage for every journey ; 
it is ſufficient if he provides one, which, without 
any extraordinary accident (ſuch as this was) will 
probably go the journey. Sir. 128. Fats 2 
A. with ſeveral others, takes a paſſage in a ferry- 
boat, and, while they are on the water, a tempeſt * 
ariſes, ſo that they are in danger of being drowned ;- 
upon which, to preſerve their lives, ſeveral articles 
were thrown overboard, and, among them, a pack 
of goods of great value, belonging to 4.—ln this 
caſe, A. ſhall have no action againſt the bargeman. 
2 Bulſt. 280. | | | 
AH. 11 G. 3. Davis and James. On an action againſt Who _ 
a common carrier, for goods loft, the queſtion was, 2 
in whoſe name the action ought to have been for goods 
brought? The declaration charged that the plain- loſt. 
tiff being poſſeſſed of cloth, as of his own proper 
goods, delivered the ſame to the defendant to be 
carried to London, and delivered to a certain perſon 
there. The goods were loſt, and the plaintiff ob- 
tained a verdict againſt the carrier. It was moved 
for a new trial, on the objection, that the action 
oug ht to have been brought in the name of the per- 
ſon to whom the goods were conſigned, and not NM 
. * « this 
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the name of the conſignor, the conſignor having 
parted with his property upon his delivering the 
goods to the carrier, and' no property remained jn 
him after the delivery. It was answered, that the 
queſtion did not turn upon the ſtrict property: 
- the carrier has nothing to do with the veſting o 
the property. It does not lie in his mouth to fa 
that the confignor is not the owner. He is the 
owner with reſpect to the carrier, who undertook to 
him, and was to be paid by him. Lord Mangfelu ſaid 
there was neither law nor conſcience in the objec- 
tion. The veſting of the property may differ, ac- 
cording to the circumſtances of caſes; but it does 
not enter into the preſent queſtion. This is no 
action upon the agreement between the plaintiff and 
the carrier. The plaintiff was to pay him ; there- 
fore the action is properly brought by the plaintiff, 
who agreed with him, and was to pay him. Burr. 
Manſ. 2680. „ 
carrier It is clearly reſolved that, if a carrier be robbed, 
able i he ſhall anſwer the value of the goods; for he has 
robbed. his hire, which implies an undertzking for the ſafe 
cuſtody and delivery of them, which charges him at 
all events: and this political inſtitution was intro- 
duced the better to ſecure people in the:r dealings, 
and to prevent carriers, who are often intruſted with 
things of the greateſt value, from confederating 
with robbers, &c. Co. Lili. 89. 1 Salk. 14%, 
But only But if a common carrier receives by his book- 
_ Pr fuch4 Keeper, from another persvn's ſervant, two bags of 
money as Money ſcaled up, Containing, as he was told, 200ʃ, 
ke re- and the book-keeper gives a receipt for his maſter 
| confide- to the following effect: Received of A. B. two 
ration bags of money, ſealed up, ſaid to contain 200l. 
for. which I promiſe to deliver on ſuch a day at ſuch 
a place to fuch a perſon, he to pay 105. per cent. 
for carriage and riſque ;” though the bags contain 
40ol. and the carrier is robbed, he ſhall be anſwer- 
able for only 200. for this is a particular under- 
taking ; and as it is by reaſon of the reward that 
the carrier is liable, if the Plaintiff endeavours to 
| | defraud 


defravd him of it, it is but reaſonable that he ſhould. 


be barred of the remedy, which is only founded on 
the reward. 1 Bac. Abr. 346. 


A carrier is not accountable for caſh, or other 1 
valuable articles, unleſs delivered to bim as ſuch, mon car- 


and paid for at an advanced rate; as in the cafe of 


anſwer- 


Gibbon and Paynton, E. 9 G. 3. The Birminghamable 
coachman had inſerted an advertiſement in a Bir- e he 


not be anſwerable for money, or jewels, or other 
valuable goods, unleſs he had notice that it was 
money, or jewels, or valuable goods, that was de- 


mingham news- paper, with a zota bene, that he would as. . 


livered to him to be carried. It was alſo noterious 


in that country, that the price of carrying money 
from Bir to Londos was three pence in the 
pound. The ſum of 100l. was delivered to the coach - 
man, as a common carrier, packed up with ſome 
hay in an old nail-bag, and it was concealed from 
him that ſuch bag contained any money. The bag 
and the hay arrived ſafe, but the money was gone. 
The court were of opinion that a common cartier 
ought not to be anſwerable where he is deceived. 
The true principle of a carner's being anſwerable 
is the reward : a higher price ought in conſcience 
to be paid him for the inſurance of money and other 
valuable things, than for inſuring common 
of little value. He may make a ſpecial contract, 
or he may refuſe to contra, in extraordinary caſes, 
but on extraordinary terms. Burr. Mang. 2298. 
And in the caſe of Burton v. Bolton, E. 32. G. 3. 
a ſimilar judgment was given. This was an action 
to recover from the defendant, as the proprietor ot 
a Chefter coach, thirteen pounds thirteen ſhillings, 
the value of ſeveral articles of wearing apparel which - 
were loſt in their carriage to Cheſter. Mr. Mingey, 
counſel for the plaintiff, ſaid his client was a gen- 
tleman's ſervant ; the defendant was the maſter of 
the Golden · Croſs inn at Charing-Croſs. The queſtion, 
and that for the deciſion of the jury would be, 
Whether the plaintiff, when the trunk was deli- 
vered, knew, or had the means of knowing. 2 
ö e e 
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the deſendant would not be reſponſible for. any. 


greater loſs than zl. without an extra payment.“ 
A witneſs proved the delivery of the trunk at the 


inn. Mr. Erſtine, counſel for the defendant, ſaid 


his client had cauſed hand- bills to be diſtributed, 
advertiſements in the news- papers to be inſerted, 
and affixed a board in his warehouſe, announcing 
that he would not be reſponſible for more than 5. 
unleſs the value of the property was ſpecified upon 
delivery, and paid for accordingly.— Mr. Mingay, 
for the plaintiff, replied, that his poor client knew 
nothing about theſe advertiſements, and he ſhould 
prove that the board at the warehouſe, which con- 
tained this information, was not legible. An attor- 
ney's clerk ſaid, he had been at the defendant's 
warehouſe more than ten times and- had never ſeen 


this board till after the preſent action was brought. 
The board was placed in a dark part of the ware- 


houſe, and it was with difficulty it could be read.— 
Lord Kemon, in his addreſs to the jury, ſaid, he 
only ſpoke the ſame language which his predeceſſors 


had done when he declared that it was notorious to 


the world that ſtage- coaches and waggons made ex- 
ceptions as to their reſponſibility for loſſes, when the 
goods amounted to a certain value. This was a 


thing ſo ſettled by the common conſent of man- 
kind, that it would be the moſt dangerous thing in 


the world to alter it. If it were to be held that 
ſtage-coaches and waggons were anſwerable for va- 


-luable- things, unleſs they were paid for as ſuch, 


and thereby a ſuperior degree of attention excited, 
ie would deprive the public of all the advantages 


that were derived from theſe conveyances. A man 
might ſend a ſervice of plate, worth many thouſand 


pounds, by one of theſe coaches, and book it as a 


common parcel z if it was loſt, and the proprietor 
of the coach was liable, it might ruin him. An 
inſtance of this ſort had actually happened: a no- 
: bleman ſent plate to the value of 2000. by one 
of thoſe conveyances, which was taken out, but 
was not paid for. When a parcel was paid for as 


containing 


Wa rt 


* 
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containing valuable articles, the proptietor of the 
coach, and his ſervants were put upon their guard; 
and it they did not beſtow a ſuperior degree ot at- 
tentron, they were inexcuſable; and if the goods by 
their negligence were loſt, it would be no hardſhip 
to compel them to pay. The jury found a verdict- 
for the defendant, and recommended it to him to 
put a board in the moſt conſpicuous part of his. 


warchouſe, ſo that no perſon who came there could 


help ſecing it. MS. 
It a carrier has goods ſtolen from him, he may Carrier 

prefer an indictment againſt the felon, as for his gig for 
own goods; for, though he has not the abſolute, goods 


property, yet he has ſuch a potletlory property, that folen. 


he may maintain an action of treſpaſs. againſt any 


one who takes them from him, and may therefore 


indict a thief for taking them. The indictment 


would alſo have been good, had it been brought 
by the real owner. Kehynge, 39. | 
It is ſaid a man may commit larceny, by ſtealing A man 


18 . . . . ſtealing 
his own goods delivered to the carrier, with intent h 


to make him anſwer for them; for the carrier had goods 


a ſpecial kind of property in the goods, in reſpect from the 
whereof, if a ſtranger had ſtolen them, he might 
have been indicted generally as having ſtolen the 

ſaid carrier's goods; and the injury is altogether as 
great, and the fraud as baſe, where they are taken 
away by the very owner. 1 Haw. 94. 
Carriers are accountable in cale of fire, as deter- He's 
mined in M. 25 G. 3. Ferward v. Pittzwoad. This ie iat 
was a ſpecial caſe, reſerved for the opinion of the caſe ot 
court. The defendant was a common carrier, to fire. 
whom the plaintiff had delivered a parcel of hops, 

to be carried by the defendant's waggon. The de- 
fendant put them into his warehouſe, and, during 

the night, a fire broke out in the adjoining houſe, 
which communicated to, and burnt the defendant's 
warehouſe, and with it the plaintiff's goods. The 
queſtion before the court was, whether the. plaintiff 
was'entitled to recover. The caſe was argued by 


Bond for the plaintiff, and Burrough for the defend- 
eue, 82 


N ant. 


Carriers. 


ant. By lord Mansfield : Upon all the caſes for up- 

wards of one hundred years, it is moſt clear that 

there are events in which the carrier is anſwerable, 

though not guilty of any neglect: by the nature of 

the contract, he obliges himſelf to uſe all due care 

and diligence, and is anſwerable for any neglect ; 

but there is ſomething more impoſed upon him by 
cuftomm, that is, by the common law. A common 

carrier is in the nature of an inſurer ; all the: caſes 

ſhew him to be ſo. This makes him liable to every 

thing except the act of God, and the king's ene- 

mies; that is, even for inevitable accidents, with 
thoſe exceptions. The queſtion then is, What is 

the at of God? I confider it to be laid down in op- 
pofition to the ac of man; ſuch as lightnings, ſtorms, 

tempeſts, and the like, which could not happen by 

any human intervention. To prevent litigation and 

colluſion, the law preſumes negligence, except in 

theſe circumſtances; an armed force, though ever 

fo great and irreſiſtible, does not excuſe : the reaſon 

is, for fear it ſhould give room for colluſion, which 

can never happen with reſpe& to the act of God; 
we all, therefore, are of opinion, that there ſhould 

be judgment for the plaintiff, M. | 

But not But not in the following caſe: E. 32. G. 3. Gar- 
able for fide v. the Proprietors of the Trent and Merſey navi - 
the effects gation. The declaration in this caſe ſtated that the 
of fire defendants were common carriers of goods, &c. 
the car. for hire, from Stourport to Mancheſter, and that the 
rier has plaintiff on &c. at Stourport delivered to the de- 
dleted his fendants four pockets of hops, to be by them taken 
bulineſß. care of, and ſafely and ſecurely carried from Stour- 
| port ro Manchefler, and to be forwarded from thence 
to Stourport for the plaintiff. That, in conſideration 
of the premiſes, and alſo in conſideration of certain 
hire and reward to be therefore paid to the defend- 
ants, they undertook to take care of the faid hops, 
and fafely and ſecurely to carry them, and forward 
the ſame; yet that the defendants did not forward 
the faid hops from Maucheſler to Stourport. The 
ſecond count ſtated the delivery of the hops to the 
|  _ defendants, 


da | 
defendants, to be taken care of and ſafely and fe- 


curely carried from Stourport to Mancheſler, and 
there kept by the defendants for the plaintiff, until 


the ſame ſhould be forwarded from Manchefter to 


Stourport, &c. At the trial before Judge Wiljon, it 
appeared that the, goods directed to the plaintiff at 
Stourport were delivered to the defendants, to be 
carried by them from Stourport to Mancheſter ; that 
they arrived ſafe at Manchelter on the zoth of Sep- 
tember, and were that evening put into the defend- 
ant's warehouſe there, where (together with other 
goods) they were conſumed by an accidental, fire 
that night, and before any carrier cane from Stour- 
port to whom they could be delivered. It alſo ap- 
peared that, according to the courſe of buſineſs, 
when goods are ſeat from S:aurport to go beyond 
Mancbeſter, if any carrier to the place of their deſti- 
nation be at Mancheſter ready to receive them, they 
are immediately delivered upon payment of the 
carriage from Stourport to Manchefter, and if not the 
defendants keep them in their warehouſe till a car- 


rier arrives, to whom they may be delivered on 


making the above payment, the defendants not 
charging any thing for lodging and keeping the goods 
in their warehouſe. Some time befote the goods in 


queſtion were delivered to the defendants, their 


agents told the plaintiff, that, if he would ſend all 
bis goods by them, they would forward them te 
Stourport by the firſt carrier that ſnould come there, 
without inſiſting on being paid for the carriage be- 
fore they delivered them, and would ſettle with him 


when they met. A verdict was taken for the de- 


fendant, with liberty to the plaintiff to move to ſet 
it aſide and to enter up a verdict for him, if this 


court ſhould be of opinion that the defendants 


were anſwerable under theſe circumſtances. Borver 
accordingly now moved to ſet aſide the verdict, con- 
tending that the defendants were reſponſible, as it 
was a joint contract by them to carry the goods to 
 Manchefter, and to keep them fate at that place till 


they 
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they could be forwarded to- Stourport ; and that it 


was for their convenience that the goods were depo- 
fired in their warehouſe.— The court refuſed even 
a rule to ſhew cauſe.— Lord Kenyon, chief juſtice, 
faid, if the defendants were confidered merely as 


warehouſemen, there would be no pretence to ſay 


that they were liable to ſuch an accident as the pre- 
ſent. The caſe of a carrier ſtands by itſelf, on pecu- 
Jiar grounds; he is held reſponſible, as an inſurer; 
and the reaſons given in the books (Whether well or 
ul founded is not material here) is to prevent fraud. 


But I do not fee how we can couple the character of 


the carrier with that of the warehouſeman, in which 


laſt the defendants are not liable here, they not 
having been guilty of laches.—Buller Juſtice. The 


keeping of the goods in the warehouſe is not for 
the convenience of the carrier, but of the owner 
of the goods; for, when the voyage to Manchefler 
is performed, it is the intereſt of the carrier to get 
rid of them directly; and it was only becauſe there 
was no perſon ready at Mancheſter to receive theſe 
goods, that the defendant was obliged to keep them, 
Darnf. and Eafl. iv. 581. 

A rule was afterwards obtained to ſhew cauſe why 
a new trial ſhould not be granted, when the court 


in Michaelmas Term 1793, were unanimouſly of 
opinion that the plaintiffs were entitled to retain theit 


verdict.” 


It a box is delivered generally to a, carrier, ad 
he accepts it, he is anſwerable, though the party 


did not tell him there is money in it. But if the 
carrier aſks, and the other ſays no, or if he accepts 


Carrier b 


opening 
a pack 
may be 
guilty of 
telony. 


it conditionally, provided there is no money in it, in 
either of theſe caſes, the carrier is not liable. Str. 145. 
It has been reſolved, that if a carrier ſhould open 
2 pack, and take out ſome of the goods with intent 
to ſteal them, he may be guilty of 0 elony; in which 
caſe it may be faid, not only that ſuch poſſeſſion of 
a part, diſtinct from the whole, was gained b 
wrongs and not delivered by the owner; but al 


that 
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that it was obtained baſely, fraudulently, and clan- 
deſtinely, in hopes of preventing its being,diſcovered, 
or fixed upon any one when diſcovered.— 

1 Haw. go. : Fa COPE ES, 

It has alſo been reſolved, that, if goods are deli- Aeg 
vered to a carrier to be carried to a certain place, Zomer 
and he carries them to another place and diſpoſes of place, 
them to his own uſe, this 1s felony ; becauſe it ap- | 
pears that his intention originally was not to take 
the goods upon the agreement and contract of the 
party, but only with a defign of ſtealing them. 
Kelynge 82. . 

And it ſeems clear that if a carrier, after carrying or after 
the goods to the place appointed, takes them away chen ts 
ſecretly, with intent to ſteal them, he is guilty of the place 
felony ; for, as the poſſeſſion which he received from t 
the owner is determined, his ſecond taking is in all 
reſpects the ſame as if lie were a mere ſtranger. 

1 Haw. go. | 

But if it has been held, that if a carrier embezzles 
goods which he has received to carry to a certain 
place, he is not guilty of felony, becauſe the goods 

were intruſted to him, and there was not a felonious 
taking ; he is liable only to a civil action. 1 Haw. 

89, 90. 0 oe of | * 

A carrier ſhall not evade the law, by refuſing to Carrier 


carty goods at the prices limited: for if a common Jadie wo 


carrier, who is offered his hire, and has conve- for 7 
nience, refuſes to carry goods, he is liable to an filing to 
action, in the ſame manner as an innkeeper who re- 2 
fuſes to entertain a gueſt, or a ſmith who refuſes to 

ſhoe a horſe. 1 Bac. Ar. 344. | 


An action will alſo lie againſt a common ferryman, 
who refuſes to carry paſſengers. Id. IR 
But if the porter puts up the box of a paſſenger ond - 

behind a ſtage-coach, and the maſter, as ſoon as +; x: 
he knows of it, ſays, he is already full, and refuſes Þ _. 
to take the charge of it, the maſter ſhall not be ha- 
ble. For his ſituation is ſimilar to that of an hoſt who 
refuſes his gueſt, his houſe being full, and yet the 


party 
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party ſays he will ſhift, or the like, if he ſhould be 
robbed, the hoſt is diſcharged. 1d. 1 
A carrier may alſo refuſe to admit goods into his 
warehouſe at an unſeaſonable time, or before he is 
ready to take his journey; but he cannot refuſe to 
do the duty incumbent upon him by virtue of his 
publie employment. L. Raym. 652. | 
Goods A delivery of goods to the carrier's ſervant, is a 
defivered delivery to the carrier; and if they are delivered to 
ſervant, à carrier's porter, and loſt; an action will lie againſt 
the carrier, Read. Cay. | 
Carrier A carrier may refuſe to deliver goods without 
detain being paid his hire, as determined in the caſe of 
goods, Shinner and Upſhaw. E. 1 Ann. L. Raym. 752. 
And if the goods are ſtolen, the right owner ſhall 
not have them without paying for the carriage : for, 
às the carrier is obliged to receive and carry them, 
the law will not deprive him of the remedy for the 
reward due for the carriage. 

This point was determined in the caſe of York v. 
Greenaugh, It was an action of replevin. Holt, chief 
juſtice, cited the caſe of the Exeter carrier, where 
A. ſtole goods and delivered them to the carrier, 
to be carried to Exeter: the right owner finding the 
_ in poſſeſſion of the carrier, demanded them of 
im, on which the carrier refuſed to deliver them, 
without being paid for the carriage. The owner 
brought an action of rover, and it was held he might 
juſtity the deraining againſt the right owner for the 
carriage ; for when A. brought them to him, he was 
obliged to receive and carry them; and therefore 
ſince the law compelled him to carry them, it will 
give him a remedy for the premium due for the car- 

| * L. Raym. 866. 
Penalty By the 3 C. c. 1. No carrier with any horſe or 
velingon borſes, nor waggon-man, carman, or wain- man, 
Sundays. with their reſpective carriages, ſhall by themſelves 
or any other, travel on the Lord's Day, on pain of 
205. on conviction in ſix months, before one juſtice, 
or mayor, on view, confeſſion, or oath of two — 4 
a. f 5 : nelles 


Dedtor aud Creditor. 
neſſes, to be levied by the conſtables or church- 
wardens by diſtrefs, to the uſe of the poor; but the 


juſtice may reward the informer with any ſum not 
>. a third part. 


£ 
* 


Debtor and Creditor, . 


F a 1 owes wa to a creditor on ſeveral ac- Debts 
counts, he may pay part and apply it to any debt ; Re 
but if he pays it indefinitely, the creditor has his accounts, 
election to deelare on what account he n it. 
B Mod. Rep. 236. | | 
Deeds of gift, grants, Sc. made with intent to Fraudus 
defeat = of their juſt debts, are void as againſt _ 
ſuch creditors. And gifts made in ſecret are liable void 
to ſuſpicion of fraud. 13 Eliz. c. 5. 3 Rep. 80. again 
Stoppage and ſetting off of mutual debts is equi- er d 
valent to actual payment, and a balance ſhalt be 2 
ſtruck as in equity and juſtice it ought to be. 
2 Hurry. 820. | 
By the cuſtom of Loxdon, a man may attach mo: Goods 
ney of goods belonging to his debtor in the hands and mo- 
of a ſtranger. 12 Mod. Rep. 213. But truſt · mo- . 
ney is not within the cuſtom. 
If none of the kindred will take out 3 3 
tion, a creditor may do it. 1 Salk. 38. 
Among debts of equal degree, the executor or 
adminiſtrator is allowed to pay himſelf firſt. 1 Roll. 
Abr. 922. Plowd. 543. | 
By the cuſtom of London, the debtor may. be Money 
arreſted before the money is due, to make him 0 due. 
find ſuretics. 8 Rep. 126. 
When a woman indebted takes a huſband, it Wife in- 
is then the debt of the huſband and wife, and bees 
both are to be ſued for it; but after the death marriage. 
of the es the huſband | is not liable, unleſs judg- 


* ment 


* 


Debtor. and Creditor. 
ment is obtained againſt them both during marriage, 
or it is rent in arrear. . Prad. Reg. 105. 

If a feme ſole indebted marries and dies, the huſ- 
band ſhall not be charged, for they muſt be recovered 
in the life-time of the wife. 1 Roll. Abr. 351. 
Huſband In Chancery. Heard and Stamford. The huſband, 
+ nothiable ag ſuch, is not chargeable in a court of equity, any 

awife's . 3 
debts more than at law, with the debts of his wife after 
alter her her deceaſe, not even though he had a large fortune 
with her: but during the coverture, he is liable to 
all her debts, though he had no fortune with her 
Caſe. Talb. 173. 3 Peere Will. 40g. | | 
Neceſſary If a married woman buys things for her neceſſary 
apparel. apparel, diet, &c. without her huſband's conſent, 
| he muſt pay it. 1 Siderf. 120. Allyn 61. 
Forbid- Yet if he forbids particular perſons to truſt his 
2 erer wife, he ſhall not be charged after ſuch prohibition. 
- 1 Vent. 42. 

H. 2 Ann. Etherington v. Parrot. On a trial before 
Holt, chief juſtice, at Guildball, ia an action on the 
caſe for goods ſold and delivered, the evidence to 
charge the defendant was, that the goods were taken 
up by the defendant's wife to make her cloaths, and 
that they cohabited together; but on the defendant's 
ſide it was given in evidence, that his wife was an 
extravagant woman, and uſed to pawn her cloaths 
for money to buy drink, and get drunk : that ſhe 
pawned a ſuit of cloaths, which coſt 71. for 11. 8s. 
and when her buſband redeemed them, pawned them 
again; that at the time of buying theſe, ſhe had 
very good cloaths ; that ſhe had bought cloaths here 
before, and her huſband had paid for them; but 
when he paid for them, he gave notice to the plain- 
tiff's ſervant, who received the money, that his 
maſter ſhould truſt her no more ; which he promiſed 
not to do. By Holt, chief juſtice: If a huſband 
turns away his wife, he gives her credit wherever ſhe 
goes, and muſt pay for neceſſaries for her; but if 
the runs away from him, he ſhall not be liable ta 
any of her contracts, for it is the cohabitation that is 
an 


by 
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an evidence of the huſband's aſſent to contracts made 

by his wife for neceſſaries: but if the huſband has 
ſolemnly declared his diſſent that ſhe ſhall not be truſt- 
ed, any perſon that has notice of this diſſent, truſts her 
at his peril after; for the huſband is only liable on ac- 
count of his own aſſent to the contracts of his wife; 
of which aſſent cohabitation cauſes a preſumption ; 
for the wife has no power originally to charge her 
huſband, but is abſolutely under his power and go- 
vernment, and muſt be content with what he pro- 

vides; and if he does not provide neceſſaries, her 
remedy 1s in the Spiritual Court. But here were 
ſufficient neceſſaries provided, and alſo the huſband 
had forbid the plaintiff to truſt her; and notice to 
the plaintiff's ſervant uſually employed by him in 
his trade, was a good notice to his maſter, and there- 
fore he cannot charge the defendant. On which the 
plaintiff was non-ſuited. It was alſo obſerved by 
the chief juſtice, that if a wife takes up filks and 
pawns them before they are made into cloaths, the 
huſband ſhall not be liable for the filks, becauſe they 
never came to his uſe: but otherwiſe, if they were 
made into cloaths, and then pawned by her.—— 
2 Raym. 1006. | | 

But a prohibition in general not to truſt a wife, a generaj 
as by putting her into the gazette, &c. cannotprohibi- 
amount to legal notice. Wood's Inft. 60. + ens 

Where a wife abſents herſelf from her huſband, when 
they that truſt her after her departure 1s notorious, the de- 
do it at their peril, and ſhall not therefore charge Fn? 
the buſband. Otherwiſe it is, if the huſband turns rious, 
her off. 1 Salk. 118. 1 Lev. 5. 8 

An action lies againſt the huſband for goods deli- Goods 
vered to his wife, if ſhe uſually bought goods, and delivered 
her huſband paid for them; or if it can be intended Wie. 
that the goods came to the huſband's uſe. 1 Lev. 4, 5. 

2: Lev. 16. 

The neceſſary apparel of the wife, upon the de- Neceſſary 
ceaſe of the huſband, is protected againſt the claim apparel. 
of creditors, Wood's Infl. 63. 

EN: T 2 A wife 


Wife liv- A wife living apart from her huſband with a ſe- 
ing apart. parate maintenance by deed, may be ſued for debt 
as an unmarried woman may. 1 Black. Com. 434. 
Sole A wife who is a ſole trader, may be ſued in 
trader. London, by the cuſtom of the city, without the huſ- 
band. Cro. Car . 69. q> 


Fattor. 
Employ- 15 a man make another his factor to buy goods for 
for, 1 him, the employer ſhall be charged by his contract, 
though the goods come not to his poſſeſſion. Noy's 
Maxim, 179. 1 
| Concern- A factor, of common right, is to ſell for ready 
— money; but if he be a factor in a ſort of dealing or 
&. trade, where the uſage is for factors to ſell on credit: 
there, if he ſells to a perſon of good credit at that 
time, and he afterwards becomes infolvent, the factor 


taking of the purchaſer's ſolvency upon himſelf, his prin- 
on him. Cipal may, though the. goods were ſold in the fac- 
ſelf, tor's name, maintain an action againſt the purchaſer, 
if notice had been given of the property before pay- 
ment made to the factor, | 

Factor Though a factor is empowered to ſell, and there- 
pledging by to bind his principal, he cannot bind nor affect 
goods. the property of the goods, by pledging them as a 
ſecurity for his own debt, though there is the for- 
mality of a bill of parcels and a receipt, 2 Sr. 


To7% - 1 | 
| Where 


Fattor. 


© Where a merchant conligns goods to a factor in 
London, the factor can have no property in ſuch 


goods, neither will they be affected by a bank- 
ruptcy. 3 P. Vn. 186. 
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If goods are conſigned to a factor, and upon ar- 


rival he makes a falſe entry at the Cuſtom-houſe, or 
lands them without paying the cuſtoms, whereby 
they become forfeited, and are ſeized, whatever the 
principal hereby ſuffers, the factor mult inevitably 
make good, although his commiſſion were general ; 
but if the factor makes his entry according to the 
invoice, or his letter of advice, and it falls out the 
fame are miſtaken, though the goods are loft, yet 
is the factor excuſed, Molloy 423. Cro, Fac. 265: 
Lan. 65. 

If a factor or ſuch like accouritant, be robbed, 
without his default or negligence, he ſhall be dif 
charged thereof upon his account, unleſs there is a 
ſpecial agreement to the contrary. Co. Litt. 89. 

A factor to whom a balance is due, has a lien 


upon all goods of his principal, while they remain 
in his poſſeſſion. 1 Burr. 494. 


The bare circumſtance of being the factor, does 


not incapacitate a man from being evidence in 50 


cauſe.— It is otherwiſe if he be intereſted. 11 Mod, 
Rep, 226. 
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Jnſurance. | 


NSURANCE, or Aſſurance, fignifies a ſecurity 
given, in conſideration of a ſum of money paid 
in hand of ſo much per cent. to an aſſurer or inſurer, 
to indemnify the inſured from ſuch loſſes as ſhall be 
| ſpecified in the policy or inſtrument of aſſurance, 
ſubſcribed by the inſurer or inſurers for that purpoſe. 
By the 14 G. 3. c. 48. No aſſurance can legally 
be made on lives, or on any other event, wherein 
the party inſured has no intereſt. . 
And by the ſame ſtatute, the name of the party 
intereſted, muſt be inſerted, and nothing more ſhall 
be recovered thereon, than the amount of the intereſt 
of the inſured, except in marine inferences. 
In contracts for inſurance, the parties ought to 
know all the circumſtances. 2 Str. 1183. 
In 1nſurances, the ſtrict letter of the contract is 
not ſo much to be regarded as the object and inten- 
tion of it. 3 Burr. 1237. 
Warna Warranties in policies muſt be ſtrictly complied 
ſtrictly with; but repreſentations need only be fair, and ſub- 
complied ſtantially true. Cotop. 785. | 
— A ſtipulation, though written on the margin of 
the policy, is a warrantry, as much as if written on 
the body of the inſtrument. 1 Doug. 11. 
But if on a ſeparate paper, though pinned or wa- 
fered to the policy, it is only a repreſentation.— 
1 Doug. 13. ü | 
Where the inſured repreſents material facts, not 
knowing them to be true, he takes the riſk of their 
being ſo on himſelf. 1 Doug. 261. 
A repreſentation made to the firlt underwriter ex- 
tends to all others. 1 Doug. 305. 
An un- An underwriter is preſumed to know the nature and 
ee peculiar circumſtances of the branch of trade to which 


ſumed to the inſurance relates. 1 Doug. 510. 


under- Damages 


Damages happening to periſhable goods from Ferilt- 
their own nature, are not to be borne by the inſurer. pure | 
By the 19 G. 2, c. 37, all inſurances, intereſt, or Inſu- 
no intereſt, or without farther proof of intereſt than 72nces bY 
the policy itſelf, or by way of gaming and wagering, hs Bop 
or without benefit of ſalvage to the inſurer, are null and wa- 
and void; except upon privateers, or upon ſhips or Ses 

merchandize from the Spaniſh or Portugueſe domini- 
ons. | 

It ſhall not be lawful to make re-afſurance, unleſs Re-afſur» 
the aſſurer be inſolvent, become bankrupt, or die, 
in either of which caſes ſuch aſſurer, his executors, 
adminiſtrators or aſſigns, may make re- aſſurance, to 
the amount of the ſum before by. him aſſured; pro- 
vided it be expreſſed in the policy to be a re- aſſur- 
. a, c. 37. | 

An inſurance being made without intereſt, an 
the premipm paid, the inſured ſhall not recover it 
back. 1 Doug. 468. 

By the 19 G. 2. c. 37 it is enacted, that every 
ſum lent on bottomry, or at reſpondentia, upon any 
ſubjects ſhips to or from the Eaſt Indies, ſhall be lens 
only on the ſhip, or the merchandizes laden on 
board her, and ſo expreſſed in the condition of the 
bond; and the benefit of ſalvage ſhall be allowed to 
the lender, his agents, &c. who alone ſhall have a 
right to make aſſurance on the money lent : and no 

borrower of money upon bottomry, or at reſponden- 
tia as aforeſaid, ſhall recover more on any aſſurance 
than the value of his intereſt on the ſhip or effects, 
excluſive of the money borrowed. And if the value 
of his intereſt doth not amount to the money bor- 
rowed, he ſhall be reſponſible to the lender for the 
ſurplus, with lawlul intereſt for the ſame, together 
with the affurance and all charges, &c. notwith - 
ſtanding the ſhip and merchandize be totally loſt. 

Where a ſhip is ſeized and condemned by proceſs 
of law, the property and ownerſhip are deſtroyed, 

and there is no remedy on the policy of infurance. 


1 LA. Ram. 734. 15 
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_— Ik a ſhip is inſured under captain A. B. the own- 
change ers may change the captain without notice to the 
un. inſurers. 12 Mod Rep. 325. . 
Goods Goods ſent on ſnore by the ſhip's boat, are con- 
ſent on ſidered as part of the ſhip and voyage, and the in- 
ſurer is liable for their ſafety. Otherwife it is, Af 
they are delivered from the ſhip into a boat or veffe 
by order of the owner. 2 Sr. 1236. . 
Depart- A ſhip warranted to depart with convoy, it is to 
ing with be conſidered as under inſurance to the place of 
general rendezvous; and if the parties mean to vary 
the inſurance from what is generally underſtood, 
they ſhould particularize her departure with convoy, 
from ſome ſpecific place. 2 Str. 1251. 1265. 
Proceed- On a warranty to fail from Jamaica on or before a 
== o day certain, if. the ſhip departs from her port of 
rendez- loading on that day, with all her cargo and clear- 
gag“ ance on board, and proceeds to the plece of ren- 
convoy. dezvous in the iſland expecting to find a convoy and 
proceed immediately, but is detained there by an 
embargo till after the day, the departure is a com- 
Pliance with the warranty, though the captain knew 
of the embargo when he failed, the embargo being 
only till convoy ſhall be ready. 1 Doug. 357. 
On an infurance from London to Gibraltar, war- 
ranted to depart with convoy, it appeared there was 
a convoy appointed for that trade at Spithead, and 
the ſhip Ranger having tried for convoy in the 
Downs, proceeded for Spit bead, and was taken in 
her way thither. The inſurers in ſiſted that this be- 
ing the time of a French war, the ſhip ſhould not 
have ventured through the channel, but have waited 
in the Dorons for an occaſional convoy. And many 
merchants and office-keepers were examined to that 
purpoſe. But the Chief Juſtice held that the (hip 
was to be conſidered as under the defendant's infur- 
ance to a place of general rendezyous, according to 
the interpretation of the words warranted to depart 
with convoy. Salk. 443, 445. And if the paities 
meant to vary the inſurance from what is commonly 
a | underſtood, 


— 
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underſtood, they ſhould have particularized her de- 
parture with convoy from the .Dozons. The juries 
were compoſed of merchants, and in both caſes 
found for the plaintiffs upon the ſtrength of this 
direction. Str. 1265. 2 G. 2. Gordon v. — and 
Cambel v. Bordieu. | 

If a ſhip is inſured at and from Jamaica warranted Deviat. 
to ſail or to have failed, on or before a day certain, e 
if ſhe fail on that day, from her port of loading 
with all her cargo and clearances on board, to ano- 
ther part of the iſland for the ſake of joining convoy, 
that being the uſual place of rendezvous, the war- 
ranty is complied with, although ſuch place be out 
of the dire& courſe of the voyage, and the ſhip is 
detained there, by an embargo, till after the day. 

Cowp. 601. | 

Let the ſhip in ſuch caſe would be protected un- 
der the words at Famaica” in ſailing between the 
two places. Id. 

If a ſhip warranted to ſail on a day certain, gets Warran- 
under fail on the day, with intent to purſue her Pied 
voyage, the warranty is complied with, though ſhe with, 
ſhould be obliged to put back inſtantly by a ſtorm, though 


: bli 
an embargo, or an enemy, before ſhe gets out of 2 ny 
the harbour. Id. back by 


The words warranted to depart with convoy have ferm. 
been reſolved to import, by the uſage of merchants, 
a continuance with that convoy as long as may be. , 
Luc. Rep. 287. | 

In the caſe of Victorin v. Cleeve, the plaintiff inſur- 
ed on goods in the Fohn and Fane from Gottenburgh 
to London with a warranty to depart with convoy 
from Fleckery. In Fuly the ſhip ſailed from Gozten- 
burgh to Fleckery, and there ſhe waited for convoy 
two months. On the 2 iſt of September, at nine in the 
morning, three men of war, who had an hundred ſhips = 
in convoy, ſtood off Fleckery and made a ſignal for 
the ſhips there to come out, and likewiſe ſent in a 
yawl to order them out, There were fourteen ſhips 
waiting, and the Fohn and Jane got out by twelve 

o'clock, 


= Inſurante. 


o' clock, and one of the firſt, the convoy having 
failed gently on, and being two leagues a-head. Ir 
was a hard gale, and by ſix in the afternoon came 
up with the fleet, but could not get to either of the 
men of war for failing orders, on account of the 
oale of wind. It was ſtormy all night, and at day- 
break the ſhip in queſtion was in the midſt of the 
fleet, but the weather was ſo bad that no boat could 
be ſent for ſailing orders. A French privateer had 
ſailed amongſt them all night, and the 22d, it being 
foggy, attacked the John and Fane about two, who 
kept a running fight till dark, which was renewed 
the next morning, when ſhe was taken. For the 
defendant it was inſiſted, that this ſhip was not un- 
der convoy, nor is ever conſidered fo till they have 
received failing orders; and if the weather would 
not permit the captain to get them, he ſhould have 
gone back. But the Chief Juſtice and jury were 
both of opinion, that as the captain had done every 
thing in his power, it was a departing with convoy; 
nnd theſe agreements are never confined to preciſe 
words; as in the caſe of departing with convoy from 
London, where the place of rendezvous is Spithead ; 
a loſs in going thither is within the policy. So that 
the plaintiff recovered. Sr. 1250. 19 G.2. 
If a ſhip be inſured from the port of London to 
Cadiz, and beforc ſhe breaks ground 1s burnt, the 
inſurers are not liable; but if the words are at or 
from the port of London, they are liable. Molloy, 292. 
An inſurance made in a foreign country, may be 
ſued in England by the common lau, if the aſſurers 
come here. 1d. 295. 
Infur- An inſurance made on prohibited goods is not 
anceon binding. Id. 296. 2 
ad goods An inſurance on a voyage prohibited by the laws 
void. of this country is void. 1 Dong. 254. 
Wilfualy Where the words of the policy are ** the ſhip 
depart- warranted Io depart with convoy, it ſhall be intended 
— N that ſhe ſhall keep with convoy during the voyage, 
if poſſible, and if ſhe depart wilfully from the con- 
voy 


. — — 


fterdam ; a loſs happened before ſhe came to the di- 
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voy, it is a fraud; but if having departed with con- 
voy, and by ſtreſs of weather ſhe loſes convoy 7 
and is taken, the inſurers are liable. Carth. 216. 
2 Salk. 443. | | 

If after a policy of inſurance, a damage happens, Aſſurer 
and afterwards in the ſame voyage a deviation; yet — : 
the aſſured ſhall recover for what happened before what 
the deviation, ,for the policy is diſcharged from the 22 
time of the deviation only. 2 Salt. 444. b 

In the caſe of Forfter v. Milmor, the inſurance was tion. 
from Carolina to Liſbon, and at and from thence to 
Briſtol: it appeared the captain had taken in ſalt, 
which he was to deliver at Falmouth before he went 
to Briſtol; but the ſhip was taken in the direct road 
to both, and before ſhe came to the point where ſhe 
would turn off ro Falmouth. And it was held the 
inſurer was liable; for it is but an intention to 
deviate, and that was held not ſufficient ro diſcharge 
the under-writer. In the cale of Carter v. The Royal 
Exchange Aſſurance Company, where inſurance was 
from Honduras to London, and a confignment to Au- 


vidivg point between the two voyages, which the 
inſurers was held to pay for. Hr. 1249. 19 G. 2. 

It a ſhip fail on a voyage different from, although 
coinciding in part with that infured, the policy 1s 
diſcharged although the loſs happen before the di- 
viding point. 1 Doug. 16. ia 

When an inſured ſhip quits the courſe deſcribed in quitting 
the policy, from neceſſity, ſhe mult purſue the new the 
voyage of neceſſity, in the direct courſe, and in 22 
the ſhorteſt time, otherwiſe the policy will be diſ- ceſſity. 
charged. 1 Doug. 284. 

A deviation from neceſſity, muſt be juſtified both Muſt be 
as to ſubſtance and manner. 1 Doug. 291. juſtified 

It is a general principle that where a riſk has be- rig: be- 
gun, though it ſhould ceaſe immediately, there gun 
ſhall be no return of premium. 2 Doug. 588. 

And where the riſk never has begun, there ſhall 
be a return. Tbid. 

U 2 It 


Ship in- If a ſhip is inſured againſt capture for twelve 

Acc months, at the rate of ſo much per month, making 

time. A ſpecified groſs ſum, though the riſk ceaſe before 
the end of two months by the loſs of the ſhip in a 
ſtorm, there ſhall be no apportionment nor return 
of premium, the contract being entire. 2 Doug. 588, 
Corp. 666. 

Or if a ſhip is inſured for twelve months for a 
groſs fum, warranted free from captures, there ſhall 
be no apportionment or return, though the riſk 
ceaſe by the capture of the ſhip before the expira- 
tion of the twelve months. 2 Doug. 587. 

So alſo if there is an inſurance on a ſhip and 
goods—at and from A. to B. during her ftay and 
trade there, at and from thence to her port or ports 
of diſcharge in C. and at and from thence back to 
A.—it is an intire contract, and if the loſs happen 

at any time after the commencement of the riſk, 
there ſhall be no apportionment nor return. 
2 Doug. 781. 
| Inſur= So where there is an inſurance upon a life for a 
anceona year, with an exception 35 to ſuicide, and the 
year. bands of juſtice, if the party die in either of thoſe 
ways within the year, there ſhall be no apportion- 
ment nor return. 2 Doug. 78 | 
In what But otherwiſe it is, if the policy is“ at and from 
car the London to Hallifax in Nova Scotia, warranted to depart 
contract With convoy from Portſmouth.” -In this caſe the riſk 
are &- and contract are diviſeable, and if the ſhip depart from 
ON * Portſmouth without convoy, there ſhall be an appor- 
tionment and return of ſo much as was paid for the 
voyage from Portſmouth to Hallifax, to be aſcertained 
by the jury; the commencement of any riſk from 
Portſmouth, depending on the condition precedent 
of a departure from thence with convoy. 2 Doug. 
8 587. 790. 8 
Aninfur. A ſhip and goods being inſured. for a voyage, 
OP aif the ſhip is taken, and re: captured, and after the 
re-cap- re- capture, the captain, acting fairly for the benefit 
tured. pf his employers, ſells the ſhip and cargo, and 
tha | thereby 
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thereby puts an end to the voyage, the inſured may 

abandon and recover as for a total loſs. 1 Doug. 231. 

If the voyage is loſt, or not worth purſuing, if 

the ſalvage is high, if the underwriter will not at all 

events undertake to pay that expence, the in- 

ſured may abandon, notwithſtanding a re-capture. 

1 Doug. 231. | 25 | | , 
On a repreſentation that a ſhip was ſeen ſafe on Miſtake 

ſuch a day, at a certain latitude or point in the Achar- 

. ges the 

voyage, if it turn out that ſhe had got ſafe to the policy. 

point repreſented, but was loſt two days before the 

day mentioned, the difference (though by miſtake) 

is material and diſcharges the policy. 1 Doug. 266. 
Under a warranty, that the ſhip and cargo are Neutral 

neutral property, it is ſufficient if they are ſo when property. 

the riſk commences. 2 Doug. 732. 

But if ſuch a warranty is falſe, though the loſs warran. 
ſhould not happen in conſequence of the property fle, 
not being neutral, the policy is void. 3 Burr. 1419. the poli- | 
1 Black. 427. | , cy void, 

The term © ſeamen” in a policy, extends to all Whoare 
the crew, including boys, cook, &c. 1 Dong. 11, men. 


Cowp. 785. 


| 
| 
| 


- Nuſances, 


FF a perſon ſets up and exerciſes any offenſive trade, Offenſive 

A as a tanner, a tallow-chandler, and the like, in trades. 

a place where they have not been uſed, his neigh- 

bour may have an action againſt him; for though 

theſe are lawful and neceſſary, yet they ſnould be 

exerciſed in remote places. Cro. Car. 510. | 

An action lies not for a common and public nu- Nuſan- 

ſance, for it is indictable: but if any perſon receives ue 
: hurt Ind pri- 

vate. 


* 


* 


air. 
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hurt or damage in his perſon or property by ſuch 
nuſance, he may a an action tor it and- recover 
damages. . 5 Rep. 
Remov- Whatever n, annoys or doth damage to 
r another is a nuſance, and may be removed by the 
| party aggrieved, fo as he doth no riot in removing it; 
but it he remove it, it is not indictable. 5 Rep. 101. 
9 Rep. 55: 
Prevent- If one ſees his neighbour ercting a nuſance, he 
. cannot remove it till it becomes an actual nuſance. 
| 12 Mod, Rep. 510. 

If a man builds his houſe ſo cloſe to mine, that 
his roof overhangs my roof, and throws the water 
off his roof pon mine, an action will lie. Fitz. 
Nat. Brev. 

Building. But this bo be juſtified by cuſtom in London, by 
building on an old foundation to any height. 
Wood's Infl. 443. 


Poaiſon- If a man, hath a water-courſe running to his houſe 
"HP; for neceflary,uſe, and a tanner erects a lime pit ſo 
Kc. near it that the water is ſpoiled, it is actionable. 


So if dye houſes, Sc. are erected, and the ſtink or 
filth deſtroy fiſh in a river. 2 Roll. Abr. 1 37. 
Corrupt. An action hes for hindering the wholeſome air, 
us the and alſo for corrupting the air, but not for inter- 
cepting a proſpect. 9 Rep. 58. 
Bykeep- If a perſon keeps his hogs or other noiſome ani- 
Kc. mals, ſo near my houſe that the ſtench incommodes 
me, and makes the air unwholeſome, I may have 
an action againſt him. T5id. 
Amy un- If one does any act in itſelf lawful, which tends 
—— neceſſarily to the damage of another's property, it 
juresano- is a nuſance, and is actionable; and it is incumbent 
ther. on him to find ſome other place to do that act in, 


where it will be leſs offenſive. 3 Black. Com. 217, 
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2 33 G. 3. K. v. Arnold, it was adjudged in 

'« the court of King's Bench, Lord Kenyon 
chief juſtice, that the buyer of corn by any other 
than the Winckefter meaſure, forfeits the penalty of 
forty ſhillings, beſides the value of the corn fo 
bought. M. S. EE 

Sale, is the transferring the property of goods 
from one to another, upon valuable conſideration : 
and if a bargain is, that another ſhall give me 51. 
for ſuch a thing, and he gives me earneſt, which 1 

accept, this is a perfect ſale. Wood's Inſt. 316. 
If a man agree for the purchaſe of goods, he ſhall 
pay for them before he carry them away, unleſs a 
term of credit is expreſsly allowed by the ſeller. 
Noy's Max. 87. | 

Where no time is appointed for delivery of things 
ſold, or for payment of the money, it 1s generally 
implied that the delivery be made immediately, and 
payment on the delivery. 3 Salk. gt. 

If a man fays the price of a horſe or other thing What 
is twenty pounds, and another ſays I will give you 2 
twenty pounds, but does not pay immediately: it chaſe. 
is at the option of the ſeller whether he ſhall have ir 
or no, except a day was given for payment. Id. 

The property of a horſe, c. fold by bargain and The pro- 
contract, is in the buyer immediately; but the EA! 
ſeller may keep the horſe till he is paid fot it, immedi- 
though he cannot bring an action for the money till _ — 
the delivery, unleſs the horſe die between the con- buyer. 
tract and the delivery. 14. | 

If a man affirms a thing ſold is of ſuch a value Goods | 
when it is not, this is not actionable ; bur if he gg 

actually 


— 
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| 

| 

| actually warrants it, at the time of the ſale, it will 

| bear an action, being part of the contract. 2 Cro. 

* 6, 386, 630. 1 Rol. Abr. 97. 

| | If a man upon the ſale of goods warrants them 

| to be good, the law annexes to this warranty a tacit 

| contract, that if they be not ſo, he ſhall make 

| compenſation to the purchaſer; but the warranty 

| muſt be upoz the ſale, not after it. Fitz. Nat. 

| Brev. 94. Finch. L. 189. unleſs a new conſidera- 

| tion ariſes. | | 

2 But if the vendor knew the goods to be un- 

04s s ſound, and hath uſed any art to diſguiſe them; or 

pen if in any reſpect, they differ from what he repre- 

— ſents them to be to the purchaſer, he is anſwer- 

them. S able for their goodnels; though no general war— 
ranty will extend to thoſe defects that are obvious 
to one's ſenſes. Finch L. 189. 

If one takes up goods or wares of a tradeſman, 
without an expreſs agreement for a price, there 
the law concludes that both parties intentibnally 
agreed, that the real value of the goods ſhould 
be paid. 

How far If two perſons come to a ſhop, and one buys, 

a coltate- and the other to procure bim credit promiſes the 

dertaking (eller, ©* If be does not pay you I will,” this is a col- 

is bind- lateral undertaking, and void without writing, by 

"ms the ſtatute of frauds; but if he ſays © let him have 
the goods, I will be your paymaſter, this is an under- 
taking as for himſelf, and he ſhall be intended to 
be the real buyer, and the other to act only as his 
ſervant. 1 Salk. 27. 2 Term Rep. 70. 

By the 29 C. 2, c. 3, upon a contract for the ſale 
of goods of the price of 10. and upwards, no action 
will lie, unleſs the buyer accept part of the goods 
ſold, or give ſomething in earneſt to bind the bar- 
gain, or ſome note or memorandum in writing be 
made and ſigned by the parties to be charged with 
the contract, or their agents. | 

Givi On ſale of goods, if earneſt be given to the ſeller, 


_ er, 
for goods. and part of them are taken away by the -” * 
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muſt pay the reſidue of the money upon fetching 8 
away the reſt, becauſe no other time is appointed; 
and the earneſt given binds the bargain, and gives 


the buyer a right to demand- the goods; but a 
demand without paying the money is void: and 


itt has been held, that after the earneſt is taken, 


the ſeller cannot diſpoſe of the goods to another, 
unleſs there is ſome default in the buyer 3: there- 
fore if he does not take away the goods, and pay 
the money, the ſeller ought to require him ſo to 
do; and then it he does not do it in convenient time, 
the bargain and ſale is diſſolved, and the (eller may 
diſpoſe of them to any other perſon. 1 Salk; 113. | 
If a man ſells me goods to be delivered at a Goods th 
certain day, and does not deliver them, I may be bes 
paring action againſt him and recover damages. acertain 
So if he delivers them in bad and unmerchan- 5 
table condition. Dyer. 75. 6 
Where a perſon is intitled to a thing in groſs, he Conditi.. 
is not obliged to accept it by parcels; thus for 23 woo 
example, if A. has contracted with me for the ſale with 
of ten pipes of wine, which he is bound to deliver, 
and tenders me a part thereof wow: I am not bound 
to accept it. 5 Mod. Rep. 
The general rule of law i u, chat all ſales als con- Contracts 
tracts, of any thing vendible in fairs or market in fairsor 


overt, ſhall not only be good between the parties; Pe 


but alſo be binding on all thoſe that have any right 
or property therein. 2 IA. 712. 

Though all fairs and markets are overt, yet the 
ſale mutt be in ſame open place, as in a ſhop, and 
not in a warehouſe, or other private part of the 
houſe, fothat people who go along may ſee what 1s 
doing; and therefore if the ſhop door or window 
be ſo ſhut, that the goods cannot be ſeen, this alters 
no property. 5 Co. 83. Biſhop of Worcefter's cafe. — 
Cro. Eliz. 454. S. P. 8 Co. 127. 

But if my goods are ſtolen from me, and ſold out 
of market vert, my property is not altered, and [ 
may take them ps 272 them. 5 Rep. 83. - 

HAIG 75 
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Goods By the 1 Fac. 1, c. 21, if goods are wrongfully 
fuly taken, and ſold or pledged to any pawnbroker in 
taken. London, Weftminfler, or Southwark, or within two 
miles of them, the property mall not be altered 
thereby. 


Buyer If the buyer knows the property not to be in the 
3 ſeller, or if there be any other fraud in the tranſac- 
diment. tion; if he knows the ſeller to be under age, or 
a married woman not uſually trading for herſelf ; 
if the ſale be not originally and wholly made in the 
market or fair, or not at the uſual hours, the owner's 
property is not bound thereby. 2 Inf. 713, 714. 
Aman If a man happens to buy his own goods in a fair 
2 or market, the contract ſhall not bind him ſo that 
goods. he ſhall render the price, unleſs the property had 
been previoufly altered by a former ſale. Perk. ſ. 93. 
Original Notwithſtanding any number of i intervening ſales, 
e if the original vendor, who fold without having the. 
— property, comes again into poſſeſſion of the goods, 
the original owner may 3 them if he finds them 
in his hands. 2 I,. 713. 
Sale ona Expoſing to ſale any wares or goods on a Sunday, 
Sunday. ſubjects the owner to a forfeiture of the ”m_ to 
the poor, &c. Stat. 29 C. 2. c. 7. 
Selling If a vendor of goods ſells them as his own, and 
— had his title proves deficieut, the purchaſer without any 
title. expreſs warranty, may have an action, and ſhall 
-* recover the value. Cro. Fac. 474. 1 Koll. Ab. go. 
Sale . If goods are fold after a writ of execution deli- 
after a vered to the ſheriff, the ſale is confidered as fraudu- 
wiitot lent 3 and the property of the goods, is bound to 
tim anſwer for the debt, from the time of the delivery 
iſſued. of the writ. 29 C. 2. c. 3. Kin. 257. 
Deliver. If a perſon delivers goods to another to keep for 
ing g90ds his uſe, the receiver is not anſwerable if the goods 
O DC 
kept. areſtolen without any fault in him; neither will com- 
| mon neglect make him chargeable, but he muſt be 


guilty of ſome groſs neglect. 2 Ld. Raym. 909. 


Ship. 


Ship. 


F a maſter of a ſhip takes goods on board to 

carry for hire, and the goods are ſpeiled, an 
action lies againſt the owners or the maſter, at the 
plaintiff *'s election. 3 Lev. 258, 259. 

A maſter of a ſhip has no property, either general Maſter 
or ſpecial, in his being conſtituted, though the law able for 
conſiders him as an officer, who muſt render an ac- misfor- 
count for whatſoever is put into his cuſtody, and ©: 
therefore whatever misfortunes happen, or loſſes 
occur, through negligence, wiltulnels, or ignorance, 
in himſelf or mariners, he 1s anſwerable. Hob. 11. 

The law imputes offences and faults committed HC 
by the mariners, to the negligence of the maſter Eqs 
and were it otherwiſe, the merchant would be in a riners. 
very dangerous condition. The reaſons why he 
ought to be reſponſible are, that the mariners are of 
his own chuſing, and under his correction and go- 
vernment, and know no other ſuperior on ſhipboard 
but himſelf; and if they are faulty, he may correct 
and puniſh them, and juſtify the ſame by law : and 
likewiſe, if the fact is apparently proved againſt 
them, may reimburſe him elf out of their wages. 
Molloy, b. 1. c. 3. J 13. cites Roll. Abr. 533. E. 11 
Fac in B. R. Horn v. Smith. 

If his mariners go with the ſhip's- boat to the quay 
or wharf to fetch goods on ſhipboard, if once they 
have taken charge of them, the maſter becomes 
immediately reſponſible, if they ſteal, loſe, dam- 
nify or embezzle them. Molloy, bd, f, c. . 186 

If the maſter of a ſhip buys proviſions for ſuch Owners 
ſhip, and though he has money from the owners to — 
pay for proviſions, nevertheleſs he takes them upon able, 
credit, and fails ; the owners are hable to pay the 
debt, in proportion to their reſpective ſhares in the 
ſhip. 2 Vern. 643. 
8 The 


Ship. 
Plaintiff The maſter of a ſhip, at his peril, muſt ſee that 
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charge all things be forth-coming which are delivered to 


either him, let what accident ſoever happen, (the act of 
— God, or an enemy, and perils and dangers of the 
ſeas, only excepted) but for fire, thieves, and the 
like, he muſt anſwer; and he is in the nature of a 
common carrier, and though he receives a ſalary, 
yet is a known and public officer, and one that the 
Jaw looks upon to anſwer; and the plaintiff hath his 
election to charge either maſter or owners, or both, 
at his pleaſure, though he can have but one ſatis- 
faction. Cro, Jac. 330, 3 518 4 Rep. 84. 1 Mod, 
285. 3 Keb. 72. 112. 132. 138. Sce CARRIERS, . 
The captain of a ſhip has no lien on ſuch ſhip for 
wages, ſtores, or repairs, done in England. 1 Doug. 
101. 
Ships If money be laid out on a ſhip in the river Thames, 
— =- either in the repairing, fitting out, new rigging, or - 
„ apparel of the ſhip, this is no charge upon the 
ſhip, but the perſon thus employed, muſt reſort to 
the maſter or owner for payment. 2 F. Wms. 367. 
Ships at Bur if the ſhip be a7 /ea, where no treaty of con- 
ſea, tract can be made with the owner, and the maſter 
employs any perſon to do work on the ſhip, or to 
new rig or repair the ſame, this for neceſſity and en- 
couragement of trade is a lien on the ſhip, and the 
maſter by the maritime law is allowed to hypothecate 
the. mip. .. 
Though the repairer of a ſhip may ſue the maſter 
who employed him, or the owners, yet if he un- 
dertakes it, on a ſpecial promiſe from either, the 
other 1s diſcharged. 2 Str. 816. 
Maſter A malter of a ſhip may keep the goods till he is 
may de paid his freight, but if he once parts with them, 


goods for he cannot retake them, 12 Mod. Rep. 511. 
ha | 


4 


Uſury. 


__ | 


TSURY, in a ſtrict ſenſe, is a contract upon 
the loan of money, to give the lender a cer- 

tain profit for the uſe of it, upon all events, whe- 
ther the borrower made any advantage of it, or 
the lender ſuffered any prejudice for the want of it, 
or whether it be repaid. on the appointed time or 
not; and in a large ſenſe it ſeems, that all undue 
advantages taken by a lender againſt a borrower, 
came under the notion of uſury. Haw. 245. | 


The 12 Ann. ft. 2. c. 16. enacts, That no perſon f. ht » 
upon any contract, Which ſhall be made, ſhall take cent. in- 


for loan of any money, wares, &c. above the value 
of 51. for the forbearance of 100. fora year; and all 
bonds and aſſurances for payment of any money to 
be lent upon uſury, whereupon or whereby there 
ſhall be reſerved or taken above five pounds in the 
hundred, ſhall be void; and every perſon which 
ſhall receive, by means of any corrupt bargain, loan, 
exchange, chevivance, ſhift or intereſt of any wares, 
or other things, or by any deceitful way, for for- 
bearing or giving day of payment for one year, for 
their money or other things, above 5/. tor 1004. 
for a year, &c. ſhall fortcit the treble value of the 
monies or other things lent. 

King's Bench, Guild-Hall, Dec. 18, 1793, 
Mathews v. Griffiths and Co. This was a qui tam 
action on the ſtatute of uſury. The defendants *' 
are bankers at Portſmouth, and, in ſeveral inſtances, 
had diſcounted bills for a Mrs. $!:wart, the pro- 
prietor of ſome filk works, at thirty days, at tho 
rate of five per cent. but, inſtead of giving caſh, 
had given bills on London, at three days tight.— 
The fact was completely eſtabliſhed by the evidence. 
Mr. Erſkine endeavoured to defend his clients, on 
the ground that it was by the conſent of both par- 


ries, 
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ties, and for the convenience of Mrs. Stewart. The 
objection was over-ruled by Lord Kenyon, who ſaid 
he was confident it was uſury, and no lawyer what- 
ever would be of a different opinion. They ought 
to have deducted the diſcount for their bills. 

But there can be no uſury without an actual loan. 
1 Lutw. 273. Sid. 27. | | 

But where a perſon advances a ſum of money, in 
conſideration of his receiving 5. per cent. intereſt, 
and alſo a third ſhare of the profit on commiſſion 
buſineſs, he ſhall be conſidered as a partner 1n that 
buſineſs. As in the cafe of Boylſton v. Holmes, at 
Guildhall. T. 33 G. 3, which excited the attention 
of the commercial world, and occafioned. the court 
to be uncommonly crowded. It was an iſſue di- 
rected by the Court of Chancery. The queſtion 
for the opinion uf the jury was, whether Mr. Boyl- 


fon was at any time, and when, a partner in the 


houſe of Meſſ. Lane and Fraſer, formerly eminent 
merchants and underwriters, but who became in- 
ſolvent. 

Mr. Law opened the caſe on the part of the de- 
fendant, with whom the proof of the iſſue reſted. 
He ſaid it was not only a cauſe of conſiderable im- 
portance to a number of perſons in point of value, 
but of great concern to the ſecurity of the com- 
mercial world. Zane and Fraſer were general mer- 
chants, and tranſacted confiderable buſineſs in the 
commiſſion line. Mr. Boylſton, who was a gentle- 
man of conſiderable property, advanced to them, 
under an agreement, dated 3d of Auguſt, 1784, 
the ſum of 40,000). for which he was to receive not 
only five per cent. but one third annually out of the 
commiſſion buſineſs, and to have free acceſs to all 
the books of accounts; but it was expreſlly ſtipulated 
that he ſhould be exempted from all loſſes. 

Mr. Law then ſtated, that two bonds had been 
executed by Lane and "Fraſer to Mr: Boylſton, for 
conſiderable ſums ; and produced ſeveral letters, 

| ? {ome 


Ulury, 


ſome entries in the partnerſhip. book, and a receipt 
under his hand, from all which it appeared, that 
Mr. Boylſon had been what the law deemed a 
ſleeping partner; and ſo he had conſidered and 
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deſcribed himſelf in a caſe he laid before Mr. Hol. 


liſt, an eminent counſel. 

Several witneſſes were examined, and a variety 
of written evidence produced and read, which 
clearly eſtabliſned the material facts cited by 
Mr. Law. . | 
Lord Kenyon ſaid, the partnerſhip was clearly 
eſtabliſhed by the reception of profits by Mr. 
Boylſton. It was not a general partnerſhip, but re- 
lated only to the commiſſion -bufineſs, and was 
founded on the agreement made. in the year 1784. 
His Lordſhip expreſſed his ſurpriſe at the form of 
the order of the Court of Chancery, directing the 
iſſue to be tried which had erroneouſly reverſed 
the title of the cauſe, by making the perſon who 


ought to have been the defendant the plaintiff, and , 


the plaintiff the defendant. Wi 

. The jury by their verdict. found Mr. Boylſton to 
e a partner in the houſe of Lane and Frazer in the 

commiſſion buſineſs only, under the agreement 

made in 1784. | 


An agreement to. pay double the ſum borrowed, Condi. | 
or other penalty on the non-payment of the prin- tional 


cipal debt, at a certain day, is not uſurious, becauſe 
it is in the power of the borrower wholly to diſ- 
charge himſelf, by 1 the principal according 


to the bargain. 1 Haw. 82. 


So if a man lend another 100. fot two years, to Another. 


pay for the loan gol. but if he pay the principal 


at the year's end he ſhall pay nothing for the in- 


tereſt, this is not uſury; unleſs the clauſe of re- 
demption be mere colour. Cro. Fac. 509. 5 Rep. 
69. 1 i Þ 

E. 32, G. 3. Le Grand v. Hamilton. A memo- 
randum endorſed on a bond, which was conditioned 
for the payment of 1001. by quarterly payments of 


50. 
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| 51. each, and at intereſt at 5/. per cent. that at 
the end of each year, the year's intereſt due was to 
be added to the principal, and then the 20/. re- 
ceived in. the courſe of the year was to be de- 
ducted, and the balance remain as principal,“ was 
held not to be uſurious, becauſe the intention of the 
parties might be to calculate the intereſt, at the 
end of the year, in the following manner :— 
for the firſt quarter, there would be intereſt on the 
whole ſum; for the ſecond, intereſt for the whole, 
minus the ſum already paid; and ſo on for the 
third and fourth quarters; and whatever that inte- 
reſt was, it was to be added to the principal.— 
Duruf. and Eaſt, iv. 6113. | 
Taking If there is an agreement to pay legal inte- 
mum. reſt, and a premium is paid down over and above 
ö the intereſt, the agreement is uſurious and void. 
1 Dong. 235. F: Sh . 
How qua- But the penalty is not incurred if the premium 
lied. itſelf does not exceed legal intereſt, nor till more 
than legal intereſt is actually received. Id. 
An action may therefore be brought for the pe- 
nalty, though more than a year has elapſed ſince 
the payment of the premium, if it is not a year fince 
what has been paid exceeded legal iutereſt. 1d. 
Goods When upon a negotiation for a loan of money, 
chargeg the lender fays he cannot advance. the money, bur 
to the Will furniſh goods, which the other takes and ſells; 
3 if the ſecurity given is for a ſum of money, greatly 
money in Exceeding the value of the goods and five per cent. 
uſury. intereſt, this is an uſurious loan, and the ſecurity 
and contract are both void. 2 Dong. 736. 
Country It is not uſury for a country banker, in diſcount- 
banker. jng bitls to take over and above five per cent, dif- 
count, a commiſſion, agreeable to the uſage, on the 
amount of the bill. 2 Term Rep. 22. 
Volun- The receipt of intereſt before the time when it is in 
_ tary re- Krietneſs due, being voluntarily paid by the debtor, 
* betore for the greater convenience of the creditor, or for. 


due does any other ſuch like codfideration, without any man- 
not make 8 | ner 


* 


Ufurf; 


ner of corrupt practice, or any previous agreement 
of this kind at the making of the firſt contract, 
does not make the party liable. 1 Haw. 82. 


The grant of an annuity for hves, not only ex- Granting 


cceding the rate allowed for intereſt, but alſo ex- 
ceeding the known proportion for contracts of this 


kind, in confideration of a certain ſum of money, is rious. 


not within the meaning of the ſtatute, unleſs there 
be ſome underhand bargain for the ſecurity of the 
repayment of the principal or conſideration money. 
1d, Cro. Jac. 253. | 

So where, in debt upon bond, the defendant pleaded 
the ſtatute of uſury, and that he came to the plain- 
tiff to borrow of him 1201. according to the rate of 
10l. per cent. who refuſed to lend the ſame, but 
corruptly offered to deliver 120). to him, if he would 
be bound to pay him 20/. per annum, during the 
plaintiff*s wife's and his ſon's lives: whereupon he 
entered into the bond. Reſolved, that this, being 
an abſolute bargain, in conſideration of the payment 
of 20l. per annum, during two lives and no longer, 
and no agreement to have the principal money, was 
out of the ſtatute of ufury ; but if there had been 
any proviſion for the re- payment of the principal, 
although not expreſſed within the bond, it had been 
an uſurious agreement within the ſtatute ; and judg- 
ment for the plaintiff. Cro. F. 252. 


If intereſt upon a bond exceeds five per cent. per Or con- 


annum, where the principal and intereſt are poſſibly 
in hazard, upon any contingency or caſualty ; or if 


there is a hazard that one may have leſs than his contin- 
principal, or upon a return of a ſhip from fea, theſes . 


are not uſury. Show. 8. . 
Where the bargain is merely caſual, and the whole 
depends on a contingency, the contract is not uſu- 
rious. - Thus, Mr. Spencer being in poſſeſſion of an 
eſtate of 70001. a year, and of a perſonal eſtate in 
goods and plate, &c. worth 20,000). and owing about 
20,000/. to tradeſmen, being about thirty years of 
age, of a hale conſtitution, but impaired by m_ 
3 33 
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larity, and the Ducheſs of Marlborough his grand- 


mother, being then ſeventy- eight, and of a good 
conſtitution, made the defendant a propoſal, that for 
goool. paid down he would engage to pay 10, oool. 


if he ſurvived the Dutcheſs, which after ſome deli- 


beration was accepted by the defendant; and Mr. 


Spencer gave him a bond for the payment of 10, oool. 


in ſix months after the death of the Dutcheſs, in caſe 
he ſhould be then living; the Dutcheſs lived fix years 


after, and then died, giving Mr. Spencer by her 


will a very conſiderable eſtate : Then Mr. Spencer 
confeſſed a judgment to the defendant for 10,000/. 
and afterwards paid him 2000. in part of it, and 
then died, about a year and eight months after the 
Dutcheſs. A bill was brought to be relieved againſt 
this demand, upon payment of the principal ſum 
with legal intereſt, on account of its being an uncon- 


+ ſcionable bargain, and againſt the public good. The 


Lord Chancellor called to his affiſtance Lord Chief 
Juſtice Lee, Lord Chief Juſtice Willes, Sir oba 
Strange Maſter of the Rolls, and Mr. Juſtice Bur- 
nett; who gave their opinions in Hil. term 17 5o, that 
no contract can be 'fraudulent within the ſtatute, 
where it is not for the forbearance. There may be 
many contracts which this court ſets aſide, though 


not uſurious, as marriage brokage bonds, place» | 


brokage bonds, &c. .but here appears no fraud or 
impofition in this caſe, and the party himſelf. has 
confirmed it: this was a mere contingency, and the 
whole money might have been loſt; it is a bargain 
of chance, and a'mere wager, and refuſed 'the re- 
lief prayed by the plaintiffs, 5 Bac. Abr. 415. Earl 
of Cheſter fieldand others executors of Mr. Jobn Spencer,” 
againſt Sir Abraham Janſſen. MS. Rep. in 'Chancery, 
Trin. 24 Geo. 2. Atkyns's Nep. 301. 
But if the intereſt only be hazarded on ſuch a con- 
tract, and the whole principal ſecured, the whole is 
uſurious. Cro, Fac. 508. 
It is not material whether the payment, both 
of the principal, and alſo of the 1 * 
ecure 


| Utury. . 1 
ſecured by the ſame or by different conveyances, but 
all writings whatſogyer for the ſtrengthening ſuch a 
contract are void. 1 Haw. 82. > 

A contract reſerving to the lender a greater ad- Colluſive 
vantage than is allowed by the ſtatute, is equally COT: 
within the meaning of it ; whether the whole be re- 
ſerved by way of intereſt, or im part only under that 
name, and in part by way of rent for a houſe, let 
at a rate plainly exceeding the known value. Cro. 

Fac. 440. | | 

The conſtruction of caſes of this nature, muſt be Conftruc- 
governed by the circumſtances of the whole matter, be _ 
from which the intention of the parties will appear, verned 
in making the bargain; and if it was in truth uſu- Þy the 
rious, it is void, however it may be diſguiſed by a ſtances 
ſpecious aſſurance. 1 Haw. 82. 5 Rep. 699. 

If a man gives a uſurious bond, and tenders the How to 
whole money, yet if the party will take only the 2 
legal intereſt, he ſhall not forfeit the treble value vond. 
by the ſtatute. 4 Leon. 43. | 

But though the treble value is not forfeited, un- 
leſs ſomething be fałen above the legal rate; yet the 
contract alone voids the ſecurity. 1 Haw, 82.— 
Cro. Eliz. 20. ; 

Upon an information upon the ſtatute of uſury, 
he who borrows the money may be a witneſs after 
he hath paid the money. 1 Ld. Raym. 191. 2 Roll. 

Abr. 683. | I 
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